
 

Deschutes County Board of Commissioners  

  1300 NW Wall St., Suite 200, Bend, OR 97701-1960 

 (541) 388-6570 - Fax (541) 385-3202 - www.deschutes.org 
 

 

AGENDA REQUEST & STAFF REPORT 
 

For Board Business Meeting of September 23, 2015 
_____________________________ 

 

DATE: September 15, 2015 

 

FROM:  Anthony Raguine  CDD  541-617-4739 

 

TITLE OF AGENDA ITEM: 

Board of County Commissioners (Board) deliberations on The Tree Farm conditional use permits and 

tentative plan applications.  

 

PUBLIC HEARING ON THIS DATE?  No. 

 

BACKGROUND AND POLICY IMPLICATIONS: 

The Tree Farm, LLC (Applicant), submitted applications to establish five cluster subdivisions.  These 

applications were referred to a Hearings Officer and a public hearing on November 6, 2014.  The 

Hearings Officer's decisions denied the applications due to a lack of detail associated with the submited 

wildfire and wildlife management plans.  These decisions were timely appealed by the Applicant and 

Rio Lobo Investments, LLC.  On July 8, 2015, the Board conducted a de novo hearing limited to issues 

related to the submitted Wildfire Protection Management Plan and Wildlife Management Plan.  The 

purpose of this meeting is for the Board to determine if the applicant has met their burden of proof 

regarding the proposed subdivisions.  Attached to this agenda request is a decision matrix to guide the 

Board's deliberations.  

 

FISCAL IMPLICATIONS: 

None. 

 

RECOMMENDATION & ACTION REQUESTED: 

Deliberate and reach decisions on the subject land use applications. 

 

ATTENDANCE: Anthony Raguine and Legal Counsel 

 

DISTRIBUTION OF DOCUMENTS: 

Anthony Raguine, CDD 

David Doyle, Legal Counsel  

 

http://www.deschutes.org/


Wildfire 

Protection 

Management 

Plan

Hearings Officer Identified 

Issue Area
Applicant Submittal Central Oregon Landwatch Response Applicant Rebuttal Proposed Conditions of Approval

1

Identify each residential lot 

building envelope, the extent 

and nature of the defensible 

space around each dwelling, 

and fire fuel treatments on 

the building envelope and 

the rest of the lot.

The applicant’s Exhibit 6 of the Wildfire Protection 

Management Plan (WPMP) details the building 

envelopes on each residential lot; the three 

proposed zones of fuels reduction that begin on 

each residential lot and extend into the open space 

lots; and the required fuels reduction within each 

zone.

Scale of exhibit is small and not clear. What criteria 

were used to determine building envelopes? NFPA 

1144 requires a lot-specific fire hazard analysis, 

which was not done. It's not appropriate to have the 

analysis done by the Architectural Review 

Committee (ARC). Analysis should be done now.

Exhibit 6 clearly shows setbacks and fire fuels 

reduction zones. Applicant accepts staff's 

recommended condition of approval to include the 

building envelopes on the final plat. NFPA standards 

are intended to be applied to existing structures. For 

this reason, the applicant proposes to have the ARC 

conduct the hazard assessment for each lot.

Recommended condition of approval requiring 

building envelopes on final plat.

2

Identify the setback from the 

upper edge of the slope(s) 

for each building envelope 

and dwelling.

Applicant's Exhibit 3 of the WPMP details slopes of 

greater than 20 percent.  Structures adjacent to 

vegetated slopes of greater than 20 percent shall 

observe a 30-foot setback.  Mitigation measures 

such as noncombustible wall or barrier will be 

required for lots where the 30-foot setback cannot 

be met.

NFPA 1144 Section 5.1.3.2 calls for a setback from a 

vegetated slope and is not limited to any minimum 

slope percentage.  Under Section 5.1.3.3, a barrier is 

allowed only if the structures cannot be moved 

further away from the slope.  Thirty-foot setback not 

adequate based on recent research.

The 20 percent slope profile was selected on the 

advice of Gary Marshall, the applicant's wildfire 

expert, and NFPA literature.  Thirty-foot setback is 

the NFPA standard.

Recommended condition of approval requiring 

identification on final plat of lots which cannot meet 

30-foot structure setback and which would require a 

noncombustible wall or barrier.

3

Identify any fuel treatment 

on slopes below each 

dwelling, and if such fuel 

treatment will occur on open 

space, what impact it will 

have on open space, on 

surface water drainage, and 

on wildlife habitat for WA-

zoned lots.

Exhibit 6 of the WPMP details extent of proposed 

fuels treatments. Dr. Wente, the applicant's 

biologists, concludes fuel treatments on slopes 

below homesites is a small proportion of total brush 

acreage.  Fuels reduction will still allow maintenance 

of pockets of understory habitat.  No impact to 

surface water drainage will result.

Applicant has not identified fuels treatments on 

slopes and fails to explain impact of fuels treatments 

on open space and surface drainage.  What is the 

scentific basis for the three-zone approach?

Exhibit 6 illustrates the specific fire fuels reduction 

zones surrounding each lot with an explanation of 

each zone in the legend.  The impact of fuels 

reduction on slopes and open space is addressed by 

Dr. Wente in the WPMP.  The zone model was based 

on USFS research and NFPA standards.

None.

4

Identify whether and where 

decks and outbuildings 

would be permitted on each 

lot.

Combustible decks and outbuildings will be subject 

to the same setbacks at the dwelling.  Applicant 

proposes to allow non-flammable patios and 

retaining walls to extend into the fire protection 

zones.

Applicant has not specified location of outbuildings.
Setbacks for flammable structures is depicted on 

Exhibit 6 of the WPMP.

Recommended condition of approval requiring all 

combustible construction to be located within the 

building envelopes identified in Exhibit 6 of the 

WPMP.

THE TREE FARM
Land Use File Nos. 247-15-242-CU, 243-TP, 244-CU, 245-TP, 246-CU, 247-TP, 248-CU, 249-TP, 250-CU, 251-TP, 



Wildfire 

Protection 

Management 

Plan

Hearings Officer Identified 

Issue Area
Applicant Submittal Central Oregon Landwatch Response Applicant Rebuttal Proposed Conditions of Approval

5

Identify what specific 

construction methods and 

building materials will be 

required for each dwelling to 

meet specific, identified 

NFPA standards.

Exhibit 2 of the WPMP identifies specific National 

Fire Protection Association (NFPA) 1141 and 1144 

standards which apply to The Tree Farm, the 

document which implements these standards, and 

who has the authority to ensure compliance.  The 

revised WPMP and the proposed Design Guidelines 

detail specific construction methods and building 

materials that will be required to meet the identified 

NFPA standards.

No response. No rebuttal.

Where the identified NFPA standards have an 

equivalent county road standard, staff recommends 

a condition of approval that the applicant be 

required to comply with the most restrictive 

standard.  Prior to construction of any 

improvements, staff further recommends the 

applicant identify both standards on the engineering 

plans and document that the more restrictive 

standard will be met.  The proposed Design 

Guidelines include standards for fencing.  Staff 

recommends a condition of approval that all fencing 

within the WA Zone comply with the fencing 

standards under DCC 18.88.070.

6

Provide a detailed 

description of how and by 

whom the wildfire plan will 

be implemented, monitored, 

and enforced, with particular 

attention to the transition 

between the developer and 

the HOA.

The proposed CCR’s and HOA Bylaws detail the 

maintenance responsibility with respect to the 

revised WPMP and WMP.  Included in the CCR’s and 

Bylaws are requirements related to timing of 

compliance, funding, auditing, implementation of 

the WPMP and WMP, and enforcement authority of 

the HOA.  According to Section VII of the WPMP, the 

developer will turn over HOA management to the 

owners.  HOA responsible for continuing Firewise 

Community recognition.

The WPMP does not identify who has responsibility 

to conduct enforcement.  County does not have 

resources to enforce code enforcement issues.  

Private citizens may lack resources to pursue code 

enforcement and lack access to property to obtain 

evidence.  HOA's  become dysfunctional with no 

assurance that an HOA will exist over the long term.  

Standards can be amended by the HOA.  No 

assurance of adequate funding.

Parties responsible for enforcement are identified in 

Section VII and VIII of the WPMP, Exhibit 2 of the 

WPMP, the CC&R's, Bylaws and Design Guidelines.  If 

Landwatch's argument regarding code enforcment 

were taken to its conclusion, then the county should 

not approve any land use applications because any 

applicant could fail to follow conditions of approval.  

Draft condition of approval No. 1 requires a new 

land use approval if a substantial amendment is 

proposed.  This is carried over to Article 15.6 of the 

CC&R's which prohibits any amendment to the 

WPMP that would lessen its requirements without 

land use approval from the county.

Recommended condition of approval requiring proof 

of Firewise Community recognition be submitted ot 

the Planning Division.  Further, continuing Firewise 

recognition be submitted to the Planning Division 

annually from the date of first recognition.

7

Develop a specific, mapped 

evacuation plan for The Tree 

Farm and each of the five 

Tree Farm developments, 

including directions for 

operation of the gate on 

Sage Steppe Drive.

Exhibit 7 of the WPMP shows both the main access 

to The Tree Farm via Tree Farm Drive, and the 

emergency access road leading from Tree Farm 1 to 

Crosby Drive to the southeast.  Section VI.C of the 

WPMP states that owners will be instructed on how 

to operate the gate either electronically or manually.

Although the applicant provided an evacuation plan 

for the development as a whole, no evacuation plan 

was provided for each specific subdivision.  Mr. 

Addison, the appellant's wildfire expert, states that 

including an emergency road access beside a school 

can compound a fire issue with children mixing with 

emergency vehicles.

Section VI, Exhibit 7 and Exhibit 8 of the WPMP 

detail plans for communicating the evacuation plan 

to owners and guests, directional signage, 

evacuation routes, and the Emergency Evacuation 

Information Form and Instructions.  Evacuation 

routes and plans are the same for all five 

subdivisions.

Recommended condition of approval requiring the 

HOA to provide each owner written instructions 

regarding operation of the emergency gate within 30 

days of the property being conveyed or sold to 

persons or entities.



Wildlife 

Management 

Plan

Hearings Officer Identified 

Issue Area
Applicant Submittal Central Oregon Landwatch Response Applicant Rebuttal Proposed Conditions of Approval

1

In the Hearings Officer 

decision on Tree Farm 5, the 

Hearings Officer found that it 

was not clear that Dr. Wente 

considered vegetation 

removal downslope from the 

homesites in forming her 

opinion regarding impacts on 

deer winter range.

Dr. Wente concludes that the historic thinning and 

brushing of The Tree Farm property has resulted in 

an open understory which could expose deer and 

other wildlife to a higher level of visual disturbance.  

However, the interspersed ridges, rock piles, rock 

outcrops, and downed logs with associated brush 

will serve to provide some cover and travel 

corridors.  Dr. Wente goes on to state that fuels 

treatments on steeper slopes below homesites 

represents a small proportion of the total property 

acreage and that it would continue to leave pockets 

of brush for cover.  Dr. Wente concludes that the 

vegetation treatment on slopes are not expected to 

significantly impact wildlife habitat beyond the 

management already occurring as part of the 

currently applied Zone 3 treatments.

No response. No rebuttal. None.

2

 Opponents question 

whether developing Tree 

Farm 4 and 5 at the 

proposed density will create 

too great an impact on the 

winter range considering the 

increase in human activity in 

the area, compared with 

lower density development, 

or no development at all.  

The applicant’s WMP does 

not address this issue, which 

the Hearings Officer found 

may  be relevant in the 

context of the general 

“suitability” approval 

criterion under DCC 

18.128.015(A)(3).

Dr. Wente notes thatThe Tree Farm, as a whole, 

focuses the majority of the development to the east, 

outside of the WA Combining Zone.  Only 13 of the 

proposed 50 residential lots will be located within 

the WA Combining Zone.  The Tree Farm will exceed 

the 80 percent open space requirement by retaining 

92 percent of the WA-zoned lands as open space.  

While there will be an increase in human activity in 

the WA Combining Zone due to the development of 

dwellings, Dr. Wente notes that the 13 proposed 

residential lots is less than the 37 lots that could be 

permitted in the WA Zone.  The applicant proposes 

to close and decommission a number of existing 

roads and designate fewer trails connecting to 

Shevlin Park to concentrate human activity within 

the WA Zone.  Finally, Dr. Wente notes that the 

design and location of residential lots within the WA 

Zone allows for two north-south travel corridors and 

an east-west travel corridor.

No response. No rebuttal. None.
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Management 

Plan

Hearings Officer Identified 

Issue Area
Applicant Submittal Central Oregon Landwatch Response Applicant Rebuttal Proposed Conditions of Approval

3

The WMP must include an 

action plan that identifies 

specific measures addressing 

each residential lot, as well 

as roles and responsibilities 

for the developer and HOA, 

and describes how and when 

the developer will hand off 

responsibility to the HOA.

Per the revised WMP, the developer will bear initial 

responsibility for implementation and monitoring of 

the WMP.  Ultimately, the developer will transfer 

management to the owners when one of three 

actions takes place: 1. All property has been 

conveyed or sold to persons or entities other than 

the developer;

2. Fifteen (15) years after the conveyance of the first 

homesite; or 3. At such earlier time as developer 

decides.

Implementation and monitoring of the WMP is 

included in the proposed CCR’s.  Section 4.5 of the 

Covenants, Conditions and Restrictions (CCRs) 

requires a wildlife audit by a professional biologist 

every three to five years to ensure compliance.

The revised WMP mostly repeats the original WMP, 

and does not provide an action plan.  It does not 

address each residential lot, which is surprising 

because there are so few lots that have to be 

addressed (lots 37 and 39-50), and also because of 

the variability of slopes below the lots.

The action plan clearly lists the proposed wildlife 

conservation measures, identifies responsible 

parties, and describes how and when these 

measures will be implemented.  The WMP details 

how vegetation will be treated in around each lot via 

the Zone-based vegetation treatments.  There is a 

component of adaptive management purposefully 

built in to this Plan that is meant to give it flexibility 

and longevity.

Recommended condition of apprval requiring the 

HOA to submit the biological audit report, as 

detailed in Section 4.5 of the Covenants, Conditions 

and Restrictions (CCRs), to the Planning Division.  

The applicant’s biologist should determine the 

timing of the initial audit report.  As part of every 

audit report, the biologist should determine the 

timing of the subsequent audit report.

4

What specific measures will 

be undertaken consistent 

with the wildfire plan to 

assure more aggressive fuel 

reduction measures, if any, 

will not interfere with deer 

use of the winter range and 

migration corridors?

If more aggressive fuels treatments are necessary, 

the WMP requires that a professional biologist be 

retained to assess impacts to wildlife habitat.  The 

WMP is included as Exhibit 5 of the WPMP.

There is no explanation of how the zone system 

affects wildlife habitat or how wildlife habitat will be 

different than it would have been under the original 

plan.

The Hearings Officer did not object to the Zone-

based treatments approach.  The Hearings Officer 

did not take issue with the substantive analyses or 

the recommended wildlife habitat mitigation 

measures.

None.

5

Explain the meaning of the 

terms “development” and 

“completion” in the context 

of transference of WMP 

management from developer 

to HOA.

Initial implementation and monitoring of the WMP 

will reside with the developer.  Management of the 

WMP will be transferred to the HOA under one of 

the three scenarios detailed above.  Long-term 

compliance with the WMP will reside with the HOA 

via the CCR’s and HOA Bylaws.

No response. No rebuttal. None.



WA Zone 100-

Foot Setbacks

Applicant Identified Issue 

Area
Applicant Submittal Central Oregon Landwatch Response Applicant Rebuttal Proposed Conditions of Approval

1

Pursuant to DCC 

18.1238.200(B)(3)(c)(1), in a 

cluster subdivision a 100-foot 

yard setback is required on 

all lots within a Wildlife Area 

(WA) Combining Zone and 

adjacent to required open 

space.  The Hearings Officer 

made findings that all lots in 

The Tree Farm, including lots 

outside of the WA Combining 

Zone, will meet the required 

100-foot setback.

 The applicant requests the Board make revised 

findings to limit the 100-foot yard setback to only 

those lots within the WA Combining Zone that are 

adjacent to required open space.

No response. No rebuttal.

Recommended condition of approval requiring a 100-

foot yard setback for all residential lots within the 

WA Zone that are adjacent to required open space.  

This special setback should be shown on the final 

plat.
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