
 

 
 
 
 
 
 
 
 
 

 
 
FILE NU
 
HEARIN
 
 
 
 
 
APPLICA
 
 
 
OWNER
 
 
 
ATTORN
APPLICA
 
 
PROPOS

 
STAFF R
 
 
I. S
 
Title 18, 
 C

MBERS: 

G DATE: 

ANT: 

S: 

NEY FOR 
ANT: 

SAL: 

REVIEWER:

STANDARDS

Deschutes C
Chapter 18.1

Sectio
Farml

Sectio

247-15-0

June 30
Barnes &
Deschut
1300 NW
Bend, O

Norwest
3250 Oc
Santa M

Harland 
62435 E
Bend, O

Laura Cr
15 SW C
Bend, O

The app
plan rev
on a po
Tumalo/
approxim

 Chris Sc

S AND APP

County Zoni
6, Exclusive

on 18.16.030
and 

Subsectio
commercia
use by sal

on 18.16.040

STA

000168-CU 

, 2015, 6:30
& Sawyer Ro
tes Services
W Wall Stree
R  97701 

t Energy 2, L
cean Park Bo

Monica, CA  9

Hafter and J
Erickson Roa

R  97701 

raska Coope
Colorado Ave
R  97702 

plicant reque
iew to allow 
ortion of th
Redmond/B

mately 118.7

chmoyer, As

PLICABLE C

ng Ordinanc
e Farm Use 
0, Conditiona

n (DD) Ph
al utility faci
e, subject to
0, Limitation

AFF REPO

/ 169-SP 

 p.m. 
ooms 
 Center 

et 

LLC 
oulevard, Su
90405 

Jolene Hafte
ad 

er 
enue, Suite 

ests approv
the develop

he subject 
Bend (EFU-T
71 acres in s

sociate Plan

CRITERIA: 

ce 

al Uses Perm

hotovoltaic 
lities for the

o OAR 660-0
s on Conditi

RT 

uite 355 

er 

3 

val of a con
pment of a s
property zo

TRB) subzon
size. 

nner 

mitted – Hig

solar powe
e purpose of
03300130. 
ional Uses 

ditional use
olar voltaic a
oned Exclus
ne.  The su

gh Value and

er generati
f generating 

e permit and
array (solar 
sive Farm 

ubject prope

d Non High V

ion facilities
power for p

d site 
farm) 
Use-

erty is 

Value 

s as 
public 



File Nos. 

 C

 C
  
  
 C
  
 
Title 22, 
 
Oregon A

6
 
6

 
 
II. B
 
A. L

R
1

 

 
 

247-15-00016

Chapter 18.8
Sectio
Sectio

Chapter 18.1
Sectio
Sectio

Chapter 18.1
Sectio

Deschutes C

Administrativ
60-033-0130

conditiona
60-033-0130

BASIC FIND

LOCATION: 
Road, Bend a

7-12-25. 

68-CU / 169-S

0, Airport Sa
on 18.80.028
on 18.80.044
24, Site Plan

on 18.124.06
on 18.124.07
28, Conditio

on 18.128.01

County Deve

ve Rules (OA
0, Minimum
al uses 
0 (38), Provi

INGS: 

 The subjec
and is also i

SP 

afety Combin
8, Height Lim
4, Land Use 
n Review 
60 Approval 
70, Required
onal Uses 
15, General 

elopment Pr

AR) 
m standards

isions for sit

ct property h
dentified as

Source: 

ning Zone 
mitations 

Compatibili

Criteria 
d Minimum S

Standards G

ocedures O

s applicable

ing of a pho

as an assig
 Tax Lot 50

Deschutes C

ty 

Standards 

Governing C

rdinance 

e to the s

otovoltaic sol

ned property
1 on Deschu

County Geogr

Conditional U

schedule of

lar power ge

y address o
utes County

raphic Informa

Uses 

f permitted 

eneration fac

f 62435 Eric
y Assessor’s

ation System

2 

and 

cility  

ckson 
s Map 

 



File Nos. 247-15-000168-CU / 169-SP 3 

B. ZONING: The subject property is zoned Exclusive Farm Use – Tumalo/Redmond/Bend 
subzone (EFU-TRB), and is also within the Airport Safety (AS) Combining Zone 
associated with the Bend Municipal Airport.  An approximate 10-acre portion of the 
property near the intersection of Neff Road and Erickson Road, is zoned Multiple Use 
Agricultural (MUA-10). The EFU-zone portion of the property is designated agriculture 
and the MUA-10 zoned portion is designated Rural Residential Exception Area, by the 
Deschutes County Comprehensive Plan. 

 
C. PROPOSAL:  The applicant requests approval for a conditional use permit and site plan 

review to allow the development of a solar voltaic array (solar farm) on a portion of the 
subject property zoned Exclusive Farm Use-Tumalo/Redmond/Bend (EFU-TRB) 
subzone. The subject property is approximately 118.71 acres in size. 
 
The applicant describes the proposal in their initial and supplemental burden of proof 
statement as follows: 

 
Initial Burden of Proof Statement: 
 
The Applicant proposes to develop a solar power generation facility on two 
adjacent parcels of property. Concurrently herewith, Applicant is submitting a 
separate application for the portion of the facility to be located on adjacent 
property. This application is on property zoned exclusive farm use (EFU), with a 
portion being within the airport safety combining zone (AS). While the land on 
which the use is proposed includes some area zoned MUA, no portion of the 
proposed use will be located on such land.  
 
The facilities to be installed include a solar array, racking, inverters, overhead 
poles and lines and related fencing.  
 
Supplemental Burden of Proof Statement: 
 
The Applicant and another party which whom it is cooperating propose to develop 
solar power generation facilities on two adjacent parcels of property. The Applicant 
and that cooperating party have submitted applications for the facilities. This 
application is on property zoned exclusive farm use (EFU), with a portion being 
within the airport safety combining zone (AS). While the land on which the use is 
proposed includes some area zoned MUA, no portion of the proposed use will be 
located on such land.  
 
The facilities to be installed include a solar array, racking, inverters, overhead 
poles and lines and related fencing.  
 
This Supplemental Burden of Proof supplements the application filed April 1, 2015, 
and is offered pursuant to that certain “incomplete” letter dated April 21, 2015, from 
Deschutes County Association Planner Chris Schmoyer. 

 
The applicant has submitted an application form, burden of proof and supplemental 
materials, which are incorporated herein by reference. 
 

D. SITE DESCRIPTION:  The subject property is approximately 118.71 acres in size and 
has a fairly level topography. The property is bounded by Erickson Road to the east and 
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provisions in the Comprehensive Plan such that impacts to natural resources will 
be minimized. Please provide detailed information to ODFW if this project is 
anticipated to adversely impact wetlands, riparian habitats, big game habitat, 
sensitive bird and mammal species or involves large acreages.   
 
If Deschutes County requires habitat mitigation for permit approval, ODFW will 
work with the County and the project developer, using ODFW’s Fish and Wildlife 
Habitat Mitigation policy as guidance to develop and implement a mitigation plan. 

 
Although formal comments were not received at the time of completion of the staff 
report, the following concerns/questions were expressed by Bend Parks and Rec: 
 
1)  Email to Staff on April 15, 2015 from Steve Jorgensen, Park and Trail Planner 
(excerpted): 
 

That project will border our off-leash area and we’ve had issues with trespassing 
onto that property in the past.  Maybe not a big issue but I’d also be concerned if 
we could have panel reflection affecting baseball players on the adjacent 
fields.  Are they covering up the lava tube entrance? 

 
2) Email to Staff on April 17, 2015 from Michelle Healy, Strategic Planning and Design 
Director (excerpted): 
 

While we support ways to encourage alternative energy generation, we have 
some questions about the aesthetic of the installation so close to the east 
boundary of the park.    Also I’d like to know if these types of installations 
generate any noise, vibrations, or reflections from sun hitting them.  

 
No responses were received from: U.S. Fish & Wildlife, DEQ, Pacific Power and Light, 
Bend Fire Department, Central Oregon Irrigation District, Watermaster District 11, 
Deschutes County Sheriff and the County Building Division). 
 

G. PUBLIC COMMENTS:  On April 10, 2015, the Planning Division sent notice of the 
proposed land use application to all property owners within 750 feet of the subject 
property.  Dozens of letters and emails were received, mostly in opposition to the 
proposed request, with some not opposed but desiring a greater setback/buffer from 
property lines such as 100 foot setback with buffering and screening.  Following the 
comment period, staff decided to send the matter to a Deschutes County Hearings 
Officer for a decision. 

 
In the incomplete application letter, dated and mailed April 22, 2015, Staff indicated that 
comments from neighbors suggest the mass and scale of the proposed solar array to be 
inappropriate for the area considering proximity to residential development.  In the letter, 
staff attempted to capture negative impacts and concerns identified by the public as 
listed below: 

 
 Visual impacts due to mass/scale, height, colors materials 
 Noise generated from inverters and motors 
 Heat generated by the solar panels and its impact on airplanes, birds, Big Sky Park 

users and neighbors 
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 Dust generation and proposed method of dust control 
 Negative impacts on native vegetation and possible surviving of invasive weeds 
 Negative impacts on wildlife in the area 
 Decreased property values 
 Views as seen from surrounding properties and residences 
 Minimum 100 foot setbacks with additional landscaping to buffer visual impacts 
 Proximity to Bend Urban Growth Boundary (UGB) and future increased residential 

densities surrounding the project in the future as the UGB expands 
 Provisions and plans for restoration/reclamation and removal of all structures related 

to solar array upon termination of use 
 Safety of airplanes passing overhead due to glare and the proximity of the Bend 

Airport 
 

In response to the incomplete application letter from Staff, the applicant submitted a 
supplemental burden of proof, exhibits and revised plans to address these concerns 
expressed by the public.  These materials, submitted by the applicant, are reviewed 
against the applicable criteria and standards in this staff report. 

 
H. NOTICE REQUIREMENT:  The applicant complied with the posted notice requirements 

of Section 22.23.030(B) of Deschutes County Code (DCC) Title 22.  The applicant 
submitted a Land Use Action Sign Affidavit, dated April 14, 2015, indicating the applicant 
posted notice of the land use action on the property on April 13, 2015.  Notice of the 
public hearing was sent to all property owners within 750 of the subject property on May 
28, 2015.  And the notice of public hearing was published in the Bend Bulletin on 
Sunday, May 31, 2015.  

 
I. REVIEW PERIOD:  The conditional use and site plan applications were submitted on 

April 1, 2015.  Because the submitted application materials were lacking information, 
staff mailed a letter to the applicant’s attorney on April 22, 2015 informing her that the 
application was incomplete and additional information is needed.  On May 13, 2015, the 
requested materials and information was received by the Planning Division at which time 
the application was deemed complete. The 150th day on which the County must take 
final action on these applications is currently October 10, 2015. 

 
J. LOT OF RECORD:  The subject property is a legal lot of record pursuant to Land use 

File LR-08-23. 
 
K. PREVIOUS LAND USE HISTORY:  The property has multiple land use applications tied 

to it, which includes the following Land Use Files: LL-88-9; TU-98-44; TU-01-17 and LR-
08-23. 
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III. CONCLUSIONARY FINDINGS: 
 

Title 18, Deschutes County Zoning Ordinance 
 
A. CHAPTER 18.16.  EXCLUSIVE FARM USE ZONE 
 

1. Section 18.16.030.  Conditional Uses Permitted. 
 

18.16.030. Conditional Uses Permitted -High Value and Non-high Value 
Farmland. The following uses may be allowed in the Exclusive Farm Use 
zones on either high value farmland or nonhigh value farmland subject to 
applicable provisions of the Comprehensive Plan, DCC 18.16.040 and 
18.16.050, and other applicable sections of DCC Title 18. 
DD. Photovoltaic solar power generation facilities as commercial utility 

facilities for the purpose of generating power for public use by sale, 
subject to OAR 660-033-0130. 

 
FINDING:  The portion of the subject property proposed for solar array usage and related 
facilities are located within the exclusive farm use zone.  The proposed use is a conditional use, 
and therefore is subject to a conditional use permit.  Compliance with the applicable conditional 
use criteria is addressed below. Subsection (DD) above, references Oregon Administrative Rule 
(OAR) 660-033-0130.  Relevant provisions of the OAR are reviewed in detail below. 
 

18.16.040. Limitations on Conditional Uses. A. Conditional uses permitted 
by DCC 18.16.030 may be established subject to ORS 215.296 and 
applicable provisions in DCC 18.128 and upon a finding by the Planning 
Director or Hearings Body that the proposed use:  
 
1. Will not force a significant change in accepted farm or forest practices as 
defined in ORS 215.203(2)(c) on surrounding lands devoted to farm or 
forest uses; and  
 
2. Will not significantly increase the cost of accepted farm or forest 
practices on surrounding lands devoted to farm or forest use; and  
 
3. That the actual site on which the use is to be located is the least suitable 
for the production of farm crops or livestock. 

 
FINDING:  In response to this criterion, the applicant’s burden of proof statement provides the 
following response: 
 

The proposed use will not force a significant change in accepted farm or forest practices 
on surrounding farm land. Nor will it significantly increase the cost of accepted farm 
practices on surrounding farm land. In fact, the proposed use should have virtually no 
impact on any adjacent property. The proposed use will generate less traffic than farm 
uses because the only vehicles to the site will be occasional maintenance vehicles. It will 
generate no noise, dust or odors. The proposed use will not create a conflicting use that 
could complain about adjacent farm practices. The proposed use will remain contained 
on the subject property and should have no impact on surrounding properties. The 
proposed location is least suitable for the production of farm crops and livestock 
because it comprised of Class VII with no irrigation rights. As nonarable land, it is not 
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suited to crop cultivation or grazing. Furthermore, its close proximity to a busy road 
(Highway 20) and another road (Erickson Road) means that livestock or crops would be 
negatively impacted by noise and dust from the roads. The proposed location makes 
logical sense from both aesthetic and functional perspectives. The location is 
immediately adjacent to existing overhead power transmission lines and extremely close 
to an existing Pacific Power substation. 
 

There are some farm uses occurring in the area, but it does not appear that forest uses occur 
nearby.  Staff agrees with the applicant that impacts from the proposed use are virtually 
nonexistent as they pertain to farm and forest uses on surrounding lands. 
 
The proposed use is one that, following the construction phase, would not generate dust, noise 
or odors, nor would it increase traffic in the area. The proposed use is one that would not create 
impacts causing surrounding farm uses or any future forest uses to alter their resource practices 
or increase the cost of carrying out such activities.  Therefore, staff believes that criterion 1 and 
2 above are satisfied by the proposal.  Staff also believes that criterion 3 is satisfied as the 
proposed use is proposed for locations on the property that contain the least suitable soil, Unit 
58C, for the production of farm crops and livestock.   
 

2. Section 18.16.060, Dimensional Standards. 
 

D. Building Height. No building or structure shall be erected or 
enlarged to exceed 30 feet, except as allowed in DCC 18.120.040. 

 
FINDING:  The submitted plans identify the height of the solar panels to be 12 feet and the 
supplemental burden of proof indicates the no structure other than the proposed power poles 
would exceed 12 feet in height.  
 
Staff was unable to locate a reference to the height of the proposed power poles in the 
submitted plans and application materials.  Therefore, staff is uncertain if the power poles or 
other portions of the facility will exceed 30 feet in height.  Staff recommends the Hearings 
Officer request additional information on this topic.   
 
Staff notes that vertical support structures for telephone and power transmission lines may 
receive an exception to EFU height requirements.   
 

18.120.040. Building Height Exceptions. 
A. The following structures or structural parts are not subject to the 

building height limitations of DCC Title 18:  
1.  chimneys, not more than three feet six inches above the 

highest point of the roof, vertical support structures for 
telephone and power transmission lines in utility easements 
or public rights-of-way, not requiring a site plan review as 
defined in DCC 18.124.060, flagpoles not exceeding 40 feet, 
agricultural structures as defined in DCC 18.04.030 not 
exceeding 36 feet, and amateur radio facilities as outlined in 
DCC Title 18.116.290.  This exception does not apply to an 
Airport Development Zone, Airport Safety Combing Zone or 
Landscape Management Combining Zone.   
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Staff notes that, as defined above, “Photovoltaic solar power generation facility” includes 
electrical cable collection systems connecting the photovoltaic solar generation facility to a 
transmission line and all necessary grid integration equipment.  Staff therefore believes that new 
utility poles are part of the facility subject to site plan review and are not eligible for an exception 
under this criterion. 
 

B. The following structures or structural parts may receive exceptions 
to the building height limitations of DCC Title 18 if approved as part 
of a Site Plan Review, as defined in DCC 18.124.060 and subject to 
the criteria contained therein: non-commercial wind energy systems 
generating less than 100 kW of electricity, public schools, vertical 
support structures for telephone and power transmission lines 
requiring a site plan, structures that are necessary for public safety 
and flagpoles. This exception does not supersede the more 
restrictive requirements that are found in the Airport Safety 
Combining Zone or Landscape Management Combining Zone.   

 
Staff believes that approval of any poles over 30 feet in height would require a height exception 
under this criterion.  Staff notes that any such height exception requires a separate application 
fee and is subject to the criteria under 18.120.040(C).   
 

3. Section 18.16.070, Yards. 
 

A. The front yard shall be a minimum of: 40 feet from a property line 
fronting on a local street, 60 feet from a property line fronting on a 
collector street, and 100 feet from a property line fronting on an 
arterial street. 

 
FINDING:  The property has two front yards as it abuts Erickson Road to the east and Neff 
Road to the south.  Erickson Road is classified as a Rural Collector street on the County’s 
Transportation System Plan (TSP), thus, requires a setback of 60 feet.  Neff Road is classified 
as a rural Arterial street on the County’s Transportation System Plan (TSP), therefore, a front 
yard setback of 100 feet is required.  Based on the revised site plans, received May 13, 2015, 
the proposal complies with the front yard requirements of this subsection as the solar panels are 
shown to be setback approximately 200 feet from Neff Road and 830 feet or farther from 
Erickson Road, satisfying the requirements of this section. 
 

B. Each side yard shall be a minimum of 25 feet, except that for a 
nonfarm dwelling proposed on property with side yards adjacent to 
property currently employed in farm use, and receiving special 
assessment for farm use, the side yard shall be a minimum of 100 
feet.  

 
C. Rear yards shall be a minimum of 25 feet, except that for a nonfarm 

dwelling proposed on property with a rear yard adjacent to property 
currently employed in farm use, and receiving special assessment 
for farm use, the rear yard shall be a minimum of 100 feet. Chapter 
18.16 32 ( 04/2014)  
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A. Compliance.  No building or other permit shall be issued until plans 

and evidence are presented to show how the off street parking and 
loading requirements are to be met and that property is and will be 
available for exclusive use as off-street parking and loading.  The 
subsequent use of the property for which the permit is issued shall 
be conditional upon the unqualified continuance and availability of 
the amount of parking and loading space required by DCC Title 18. 

 
FINDING:  Staff finds that the unmanned facility will not require a developed parking area and is 
not subject to the requirements of this section.  This proposal does not include buildings for 
employees and only involves occasional traffic from maintenance and service technicians that 
will park in the internal road as driving throughout the site while conducting and providing 
service and maintenance. 
 
Chapter 18.124, Site Plan Review 
 

1. Section 18.124.010.  Purpose 
 

DCC 18.124.010 provides for administrative review of the design of certain 
developments and improvements in order to facilitate safe, innovative and 
attractive site development compatible with the natural and man-made 
environment. 

 
2. Section 18.124.020. Elements of Site Plan 

 
The elements of a site plan are: The layout and design of all existing and 
proposed improvements, including, but not limited to, buildings, 
structures, parking, circulation areas, outdoor storage areas, bicycle 
parking, landscape areas, service and delivery areas, outdoor recreation 
areas, retaining walls, signs and graphics, cut and fill sections, 
accessways, pedestrian walkways, buffering and screening measures and 
street furniture. 

 
FINDING:  Staff believes that the May 13th submittal of additional application materials by the 
applicant provided the required and relevant elements of site plan review. 
 
 3. Section 18.124.030, Approval Required 
 

A. No building, grading, parking, land use, sign or other required 
permit shall be issued for a use subject to DCC 18.124.030, nor shall 
such a use be commenced, enlarged, altered or changed until a final 
site plan is approved according to DCC Title 22, the Uniform 
Development Procedures Ordinance. 

 
B. The provisions of DCC 18.124.030 shall apply to the following:  

 
1. All conditional use permits where a site plan is a condition of 

approval; 
2. Multiple-family dwellings with more than three units; 
3. All commercial uses that require parking facilities;  
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4. All industrial uses;  
5. All other uses that serve the general public or that otherwise 

require parking facilities, including, but not limited to, 
landfills, schools, utility facilities, churches, community 
buildings, cemeteries, mausoleums, crematories, airports, 
parks and recreation facilities and livestock sales yards; and 

6. As specified for Flood Plain Zones (FP) and Surface Mining 
Impact Area Combining Zones (SMIA).  

 
D. Noncompliance with a final approved site plan shall be a zoning 

ordinance violation. 
 
E. As a condition of approval of any action not included in DCC 

18.124.030(B), the Planning Director or Hearings Body may require 
site plan approval prior to issuance of any permits. 

 
FINDING:  The proposed use is a photovoltaic solar power generation facility, as a commercial 
utility facility, for the purpose of generating power for public use and as such requires a land use 
permit.  Therefore, site plan review is required under B(5) above. 

 
4. Section 18.124.060, Approval Criteria 
 

Approval of a site plan shall be based on the following criteria: 
A. The proposed development shall relate harmoniously to the natural 

environment and existing development, minimizing visual impacts 
and preserving natural features including views and topographical 
features. 

 
FINDING:  The property supports a native vegetative cover consisting primarily of juniper trees, 
sage brush, bunch grass and other native shrubs and grasses and has a fairly level topography. 
The property is bounded by Erickson Road to the east and Neff Road to the south.  There is an 
existing dwelling and accessory structures that are situated within the MUA-10 zoned portion of 
the property.  Uses surrounding the subject site consist of a mixture of small-scale or hobby 
farms with residences, developed rural residential lots and some public uses. To the northwest 
are MUA-10 zoned lots within Eastmont Estates subdivision. To the west is an approximately 95 
acre parcel, owned by Bend Metro Park & Recreation that supports Big Sky Park. Also to the 
west is an approximate 20 acre parcel containing a dwelling and accessory structures. To the 
east are MUA-10 zoned parcels developed with dwellings.  To the north and northeast are 
smaller to moderate sized EFU-zoned properties most of which are developed with dwellings.  
To the south, across Neff Road, is a large vacant parcel also being proposed for a solar farm by 
Oregon Solar Land Holdings, LLC.  Views of the Cascade Mountains to the west can be seen in 
various locations in the area. 
 
In response to this criterion the applicant’s burden of proof statement provides: 

As noted on the site plan, the proposed array and related facilities will be no taller than 
12 feet from grade and will be non-reflective. There will be virtually no grading necessary 
for the installation. As reflected in the attached site plan drawings, the applicant 
proposes to retain existing, native vegetation where it doesn’t have to be removed for 
the installation of the array and related facilities. That generally means that there will be 
an undisturbed native around surrounding the array.  
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In the incomplete application letter, dated April 22, 2015, staff provided the following comment: 
 

STAFF COMMENT: Please provide information as to how the proposed development 
relates harmoniously to the natural environment and existing development, minimizing 
visual impacts and preserving natural features, views and topographical features.  Many 
neighbors/public have stated both verbally and in writing how they believe the proposed 
use will be unsightly, adversely affecting their livability and views and drastically 
changing the character of the neighborhood and surrounding area.  Other comments 
from the public express concern for potential adverse impacts to wildlife in the area.  
How do the design, scale/size, setbacks, fencing/screening, colors and materials of the 
proposed development assist in complying with this criterion? 

 
In response, the applicant provided the following response in their supplemental burden of proof 
statement: 
 

Applicant Response: As shown on the attached landscaping plan, the applicant is 
proposing to retain significant existing vegetation around the entire periphery of the 
proposed installation. Many of the trees to remain are well over ten (10) feet in height. In 
addition, the applicant is proposing a perimeter ring of new trees to be spaced not further 
than ten (10) feet apart. The trees shall be a minimum of four (4) feet in height when 
planted. They will be permitted to grow to a height of twelve (12) feet. The existing and 
propose vegetation shall assure that the project is significantly screened from 
surrounding properties and roads. The existing trees are generally juniper, and the 
proposed trees will be moon glow juniper (or an equivalent approved by the County 
Planning Department). This will assure that the site relates harmoniously to the natural 
environment since the landscaping will blend in with the surrounding landscaping. In 
addition, the six (6) foot (7, if the barbed wire is retained) perimeter fence will be covered 
with a mesh screen that is tan colored (a photograph sample is enclosed with this 
application), which will blend in with the surrounding high desert landscape, thereby 
further buffering views from surrounding properties and roads. 
A majority of the installation will be relatively low to the ground, further minimizing the 
view impact on surrounding properties. The panels on average will be between 5 and 7 
feet in height from the ground (depending upon the time of day, as the panels tilt with the 
position of the sun to capture the maximum amount of light possible). The inverters will 
be a maximum of ten feet from grade. Importantly, the panels will constitute 99.9% of the 
array, while inverters will constitute 0.1% of the array. Additionally, only one of the 
inverters is near the edge of the proposed array. 
Nothing, except the power poles, will exceed twelve (12) feet in height from grade. As 
the site is very near the existing BPA transmission lines and the existing Pacific Power 
substation, the proposed power poles will be consistent with these existing 
improvements and should create minimal additional visual impacts.  
The applicant proposes very minimal changes to the existing topography. The panels 
are designed to absorb light rather than to reflect it. See the attached “Figure 16: 
Reflectivity Produced by Different Surfaces” from the “Technical Guidance for Evaluating 
Selected Solar Technologies on Airports” prepared by the Federal Aviation 
Administration and dated November 2010, attached as Exhibit D. As demonstrated by 
that figure, solar panels reflect significantly less sunlight than many natural features in 
this area, including bare soil and vegetation. 
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The applicant’s supplemental burden of proof statement also provides the following regarding 
proposed mitigation measures for addressing visual impacts of the facility as seen from 
surrounding properties the abutting roads: 
 

Applicant Response: The applicant proposes surround the facility with a six (6)-foot (7, if 
the barbed wire is retained) chain-link fence covered with a tan-colored mesh screening, 
which should blend into the surrounding landscaping and provide additional screening of 
the solar array. A depiction of this fencing material is shown in the attached Exhibit B. 
Photo examples of the inverters, including specification, is attached as Exhibit C. A 
photo showing what the panels, racking and inverters will look like is attached as Exhibit 
C. In general, the panels are non-reflective and made of polycrystalline cells with a front 
cover of tempered glass and aluminum frame. The polycrystalline cells are a dark blue 
and the frame is matte silver. All materials are recyclable and non-toxic (basically refined 
sand, glass and aluminum). The racking is constructed primarily of galvanized steel and 
is also a matte silver/grey color. The racking consists primarily of galvanized piles that 
are driven into the ground as the foundation for the system. There is also a motor on 
each sub-array that rotates the panels.  

 
Staff believes that this criterion would not be met where a proposal did not minimize visual 
impacts, preserve views, or relate harmoniously to the natural environment and existing 
development.  
 
Staff also believes that the proposed use would not relate harmoniously to the natural 
environment and existing development where a use adversely impacts nearby natural 
environments. 
 
The applicant has proposed measures to reduce visual impacts through the proposed tan 
colored mesh screens on fencing, removal of the previously proposed 3-strand barbed wire at 
the top of the fence, and proposed glow tree hedging. Staff understands neighbors to argue that 
these measures are insufficient to minimize visual impacts or cause the facility to relate 
harmoniously to nearby residences.  Staff requests that the Hearings Officer evaluate and 
determine if this proposal minimizes visual impacts and relates harmoniously to the natural 
environment and existing development. 
 
Staff believes that the only views protected under this criterion would be limited views of the 
Cascades to the west.  Due to the low height of the solar panels and inverters (not to exceed 12 
feet in height), Staff does not believe the proposed facility would hinder views of the Cascade 
Mountain range and other natural features as seen from properties east of the site.  Sheet 6 of 
the revised plans identifies solar panels that would reach a maximum height of 12 feet.  The 
supplemental burden of proof statement, quoted above, indicates the height of the solar panels 
will vary between 4 and 7 feet and the inverters would be a maximum of ten (10) feet above 
grade.  The applicants should clarify this for the Hearings Officer. 
 
To the extent the Hearings Officer finds that compliance with this criterion is dependent on 
applicant-proposed screening or planting, staff recommends the Hearings Officer condition any 
approval on the installation and perpetual maintenance of required screening and plantings.   
 
Suggested Condition of Approval: 
 



File Nos. 247-15-000168-CU / 169-SP 18 

All required screening shall be continuously maintained and all plantings shall be kept alive and 
attractive.  The applicant shall replace all dead, dying or diseased screening vegetation within 
90 days. 
 

B. The landscape and existing topography shall be preserved to the greatest 
extent possible, considering development constraints and suitability of the 
landscape and topography. Preserved trees and shrubs shall be protected. 

 
FINDING:  The applicant indicates that the installation of the solar array would prevent 
maintenance of existing landscaping where the array is placed, but that strips of land, of varying 
width, around the proposed array would remain untouched.  The applicant also indicates that 
the topography of the property would remain virtually unchanged as only minor grading around 
the twelve (12) inverter areas/pads would require grading.  
 
The applicant states that the solar array should pose no risk to the trees and shrubs that are to 
remain undisturbed.  Staff understands this criterion to require preservation of existing 
landscaping and topography to the greatest extent possible and still allow certain permitted and 
conditional uses to occur.  That is, trees and vegetation that do not need to be removed to 
accommodate the proposed use should be retained.  Likewise, topography of the property that 
does not need to be graded to accommodate the use should remain as such.  
 
Staff suggests that, if the applicant’s request is approved, a condition of approval be imposed to 
comply with this criterion.  
 
Suggested Condition of Approval: 
 

Existing vegetation and topography shall be preserved to the greatest extent possible, 
considering development constraints and suitability of the landscape and topography. 
Preserved trees and shrubs, located outside of the development footprint, shall be 
protected. 

 
C. The site plan shall be designed to provide a safe environment, while 

offering appropriate opportunities for privacy and transition from public to 
private spaces. 

 
FINDING:  The design of the proposed facility appears to provide a safe environment.  The 
applicant proposes a permanent 6-foot high cyclone fence with tan colored mesh screening and 
a shrub hedge around the perimeter of the array to limit access and provide a safe and secure 
environment. The applicant proposes to retain natural landscaping surrounding the fenced 
areas, as well as in areas of the site between the facility and abutting roads.  The project site is 
not staffed and it is not open to the public.   Access to the site is limited to periodic visits by 
employees for monitoring and maintenance of the facility.  Staff believes this criterion is met. 
 

D. When appropriate, the site plan shall provide for the special needs of 
disabled persons, such as ramps for wheelchairs and Braille signs. 

 
FINDING:  There is no need for people, other than an occasional maintenance person, to 
access the site.  The proposed use is one that is not open to the general public, thus staff does 
not believe that this criterion is applicable to the proposed use.  However, the Building Division 
will review all plans for conformance with ADA standards when building permits are submitted.  
For these reasons, staff believes that if applicable, this criterion can be satisfied. 
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E. The location and number of points of access to the site, interior circulation 

patterns, separations between pedestrians and moving and parked 
vehicles, and the arrangement of parking areas in relation to buildings and 
structures shall be harmonious with proposed and neighboring buildings 
and structures. 

 
FINDING:  In response to this criterion, the applicant’s revised burden of proof provided the 
following;   

Applicant Response: The revised site plan does identify proposed vehicular circulation 
roads and maneuvering areas. The proposed drive aisles will provide easy access to the 
maintenance technician during quarterly inspections. As no public access to the site or 
interaction/connectivity with adjacent property is planned, no road connections need to 
be made. The appearance of the roads will be screened from view via native vegetation, 
the perimeter ring of trees proposed and the tan-colored mesh over the perimeter fence.  
Access aisles will be compacted prior to construction to reduce rutting. Gravel will be 
used in high traffic or poorly drained areas during construction. Soil access aisles will be 
scarified, aerated and re-seeded after construction. Only one entryway is proposed.  

 
With infrequent usage of the internal roads, during occasional maintenance, one point of access 
to the facility on each side of the power line easement, coupled with screened fencing, a hedge, 
and perimeter trees, staff believes this criterion is met. 
 

F. Surface drainage systems shall be designed to prevent adverse impacts on 
neighboring properties, streets, or surface and subsurface water quality. 

 
FINDING:  No existing drainage problems have been identified for the site.  Drainage problems 
typically result from significant changes in the grade of the site or increase in impervious areas 
on the site.  In response to the incomplete application letter, mailed April 22, 2015, the applicant 
submitted a drainage plan and stated in the supplemental burden of proof statement: 
 

“The panels will be cleaned by the maintenance technician as needed, but no more often 
than once a year, using only water. No chemicals are used. The drainage plan will 
assure that water stays on site. No automatic cleaning mechanisms are proposed.  It 
also includes a grading, drainage and erosion control plan. The site plan also shows 
proposed site contouring and an explanation of how drainage and soil erosion will be 
handled during and after construction.” 
 

Submitted as Sheet 4 of the revised plans, received on May 13, 2015, is a Grading, Drainage 
and Erosion Control Plan.  In addition to depicting elevation contours, at 2 foot intervals, Sheet 4 
identifies a silt fence that is proposed for select portions of the site as depicted below: 
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No comments were received from Oregon Department of Environmental Quality (DEQ) in 
response to this proposal, however, the applicant’s grading, drainage and erosion control plan, 
received on May 13, 2015, indicates that the applicant will be required to obtain an Oregon DEQ 
National Pollutant Discharge Elimination (NPDES) Permit from DEQ for the use.  Staff finds that 
this permitting process will ensure that surface and subsurface water quality will not be 
adversely impacted and recommends the Hearings Officer condition any approval of this 
application on the applicant obtaining this permit. 
 
Suggested Condition of Approval: 
 

Prior to initiation of the use, the applicant shall provide evidence of DEQ National 
Pollutant Discharge Elimination (NPDES) Permit approval for the proposed use to the 
Planning Division. 
 
G. Areas, structures and facilities for storage, machinery and equipment, 

services (mail, refuse, utility wires, and the like), loading and parking and 
similar accessory areas and structures shall be designed, located and 
buffered or screened to minimize adverse impacts on the site and 
neighboring properties. 

 
FINDING:  In the incomplete application letter, dated April 22, 2015, staff provided the following 
comment: 
 

STAFF COMMENT:  Submitted details plan (Sheet 5) identifies a cyclone fence with 3-
strand barbed wire.  According to the submitted Landscape Plan, and recent aerial 
photographs, existing trees appear to be quite sparse in many areas outside the 
proposed fencing.  Also, setbacks from property lines appear to be minimal and arguably 
inadequate, to effectively minimize impacts on neighboring properties.  Please describe 
how the site plan/project is designed, located and buffered/screened to minimize 
adverse impacts on neighboring properties. 
 

In response, the applicant’s supplemental burden of proof statement provides the following: 
 

Applicant Response: As described above, the applicant is proposing to retain existing 
vegetation around the entire periphery of the proposed installation. Many of the trees to 
remain are well over ten (10) feet in height. In addition, the applicant is proposing a 
perimeter ring of new trees to be spaced not further than ten (10) feet apart. The trees 
shall be a minimum of four (4) feet in height when planted. They will be permitted to 
grow to a height of twelve (12) feet. The existing and propose vegetation shall assure 
that the project is significantly screened from surrounding properties and roads. The 
existing trees are generally juniper, and the proposed trees will be moon glow juniper (or 
an equivalent approved by the County Planning Department). This will assure that the 
site relates harmoniously to the natural environment since the landscaping will blend in 
with the surrounding landscaping. In addition, the six (6) foot (7, if the barbed wire 
remains) perimeter chain-link fence will be covered with a mesh screen that is tan 
colored (a photograph sample is enclosed with this application), which will blend in with 
the surrounding high desert landscape, thereby further buffering views from surrounding 
properties and roads. Although the revised site plan shows a one-foot barbed wire along 
the top of the fence, the applicant is open to removing it if the County believes it will 
negatively impact views from surrounding properties.  
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A majority of the installation will be relatively low to the ground, further minimizing the 
view impact on surrounding properties. The highest points on the panels will be between 
5 and 7 feet in height from the ground (depending upon the time of day, as the panels tilt 
with the position of the sun to capture the maximum amount of light possible). The top of 
the inverters will be a maximum of ten (10) feet from grade. Importantly, the panels will 
constitute 99.9% of the array, while inverters will constitute 0.1% of the array. 
Additionally, only one of the inverters is near the edge of the proposed array. 
The tan-colored fence mesh, together with the existing vegetation to be retained, the 
new trees to be installed and the relatively low height of the improvements should all 
serve to minimize any impacts of the proposed development on adjacent properties. 
Only the power poles (which are very limited, as shown on the site plan), will exceed ten 
(10) feet in height from grade. As the site is very near the existing BPA transmission 
lines and the existing Pacific Power substation, the proposed power poles will be 
consistent with these existing improvements and should create minimal additional visual 
impacts.  

 
Staff believes that the majority of the facility falls under the categories described in this criterion 
[Areas, structures and facilities for storage, machinery and equipment, services (mail, refuse, 
utility wires, and the like), loading and parking and similar accessory areas and structures] and 
that the facility must be designed, located and buffered or screened to minimize adverse 
impacts on neighboring properties.  The applicant has proposed to screen the facility with tan 
colored mesh for fencing and a shrub hedge at a ten foot spacing surrounding the perimeter of 
the facility.  Staff notes that Exhibit B of the Applicant’s supplemental burden of proof indicates 
the mesh screening only has a one year warranty, therefore, a condition of approval should 
require maintenance of the screen. 
 
The applicant indicates that the Moonglow Juniper shrubs would be a minimum of four (4) feet 
at the time of planting, however, staff suggests this height be increased to a minimum of six (6) 
feet to help mitigate visual impacts more immediately. Staff suggests that if approved, the 
following condition of approval be imposed: 
 
Suggested Condition of Approval: 
 
Prior to initiation of the use, the applicant shall complete the following: 
 

a) Install the 6 foot cyclone fence with tan colored mesh screening.  
b) Plant the shrubs in the locations shown on the approved Landscape Plan.  The 

shrubs shall be a minimum of 6 feet at the time of planting. 
c) Mesh screening shall be installed along the perimeter fence. 

 
At all times, the mesh screening shall be maintained in good condition and shall be 
promptly repaired if ripped or torn. 

 
H. All above-ground utility installations shall be located to minimize adverse 

visual impacts on the site and neighboring properties. 
 
FINDING:  The applicant’s burden of proof statement provides the following in response to this 
criterion: 
 

As shown on the attached site plan drawings, the applicant is proposing two relatively 
short above-ground power lines, which is necessary for transporting the electricity 
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generated on-site from the facility to the nearby Pacific Power substation. The applicant 
has kept such lines as short as possible and the longer line is actually located between 
the property and the adjacent property on which the applicant is concurrently herewith 
proposing a related solar array. The lines are adjacent to Neff Road and very close to 
the existing, much taller and larger existing power transmission lines. The added visual 
impact from these lines along a busy road in such proximity to a large transmission 
facility should be quite minimal. 

 
The property currently supports multiple power poles and transmission lines that traverse the 
approximate center of the tax lot extending from the Pacific Power substation to the south. 
Power poles/lines run along both sides of Neff and Erickson roads as well.  The submitted site 
plan identifies the proposed poles for a location on the south side of the facility, abutting Neff 
Road, and adjacent and to the west of the existing transmission line.  The proposed power 
poles are a necessary element of the proposed facility and to be placed in a location that is not 
only practical, but approximately 950 feet or farther form the nearest residence.  As proposed by 
the applicant, this criterion appears to be met. 
 

I. Specific criteria are outlined for each zone and shall be a required part of 
the site plan (e.g. lot setbacks, etc.).  

 
FINDING:  The applicable criteria in the EFU zone have been addressed above. 

 
J. All exterior lighting shall be shielded so that direct light does not project 

off-site. 
 

FINDING:  The applicant indicates that exterior lighting is not proposed. 
 

K. Transportation access to the site shall be adequate for the use. 
1. Where applicable, issues including, but not limited to, sight 

distance, turn and acceleration/deceleration lanes, right-of-way, 
roadway surfacing and widening, and bicycle and pedestrian 
connections, shall be identified. 

2. Mitigation for transportation-related impacts shall be required. 
3. Mitigation shall meet applicable County standards in DCC 17.16 and 

DCC 17.48, applicable Oregon Department of Transportation (ODOT) 
mobility and access standards, and applicable American 
Association of State Highway and Transportation Officials 
(AASHTO) standards. 

 
FINDING:  The applicant’s burden of proof statement provides the following in response to this 
criterion: 
 

No improvements or new roads are proposed. The only trips to the site will be an 
occasional maintenance person. Accordingly, no new traffic will be generated to or on 
the site, and there will be no real impact on existing transportation systems and no need 
for any additional improvements.  As noted on the site plan drawings, the site will 
generally be monitored remotely.   A maintenance person will inspect the site quarterly 
and as needed. During the growing season for any installed landscaping, a contractor 
will be on site once a month to care for the trees and related landscaping. In short, 
except for the installation and decommissioning of the site, there will be very little traffic 
generated by the propose use. 
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The applicant’s revised site plan depicts two (2) proposed gravel access roads onto the site; 
one on each side of the transmission line that traverses the property.  Access to the site is 
proposed from Neff Road, a county paved Major Arterial Road.  The County Road Department 
provided a response of “no comment” in regards to notification of the proposal.  The County 
Transportation Planner provided comments that the use will result in less than 50 new weekday 
trips and, thus, no traffic analysis is required.  Additionally, the County Transportation Planner 
also indicates that SDCs are not required for the use.  For these reasons, staff believes that 
access is adequate for the use. 
 
5. Section 18.124.070, Required Minimum Standards 
 

B. Required Landscaped Areas 
 

1. The following landscape requirements are established for multi-
family, commercial and industrial developments, subject to site plan 
approval: 
 
a. A minimum of 15 percent of the lot area shall be landscaped. 
b. All areas subject to the final site plan and not otherwise 

improved shall be landscaped.  
 

FINDING:  It is staff’s opinion that these criteria do not apply because the proposed use is not a 
multi-family, commercial or industrial development. 

 
2. In addition to the requirement of DCC 18.124.070(B)(1)(a), the 

following landscape requirements shall apply to parking or loading 
areas: 

 
a. A parking or loading area shall be required to be improved 

with defined landscape areas totaling no less than 25 square 
feet per parking space. 

b. In addition to the landscaping required by DCC 
18.124.070(B)(2)(a), a parking or loading area shall be 
separated from any lot line adjacent to a roadway by a 
landscaped strip at least 10 feet in width, and from any other 
lot line by a landscape strip at least five feet in width. 

c. A landscaped strip separating a parking or loading area from 
a street shall contain: 
1) Trees spaced as appropriate to the species, not to 

exceed 35 feet apart on the average. 
2) Low shrubs not to reach a height greater than three 

feet zero inches spaced no more than eight feet apart 
on the average. 

3) Vegetative ground cover. 
d. Landscaping is a parking or loading area shall be located in 

defined landscape areas which are uniformly distributed 
throughout the parking or loading area. 

e. The landscaping in a parking area shall have a width of not 
less than five feet. 
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f. Provision shall be made for watering planting areas where 
such care is required. 

g. Required landscaping shall be continuously maintained and 
kept alive and attractive. 

h. Maximum height of tree species shall be considered when 
planting under overhead utility lines.  

 
FINDING: It is staff’s opinion that these criteria do not apply because parking and loading areas, 
as well as landscape requirement of (B)(1) above, are not required.  Additionally, staff does not 
believe that the parking requirements of Section 18.116.030 of the Deschutes County Zoning 
Ordinance apply to the proposal as the use is not open to the general public, does not include 
buildings for employees and only involves occasional traffic from maintenance and service 
technicians that will park in the internal road as driving throughout the site while conducting and 
providing service and maintenance. 
 

C. Nonmotorized Access. 
 

1. Bicycle Parking.  The development shall provide the number and 
type of bicycle parking facilities as required in DCC 18.116.031 and 
18.116.035.  The location and design of bicycle parking facilities 
shall be indicated on the site plan. 

 
FINDING:  Staff finds that bicycle parking is only required under DCC 18.116.031 and 
18.116.035 where vehicular parking is required.  Since no vehicular parking spaces are 
required, no bicycle parking spaces are required. 
 

2. Pedestrian Access and Circulation 
a. Internal pedestrian circulation shall be provided in new 

commercial, office and multi-family residential developments 
through the clustering of buildings, construction of hard 
surface pedestrian walkways, and similar techniques. 

b. Pedestrian walkways shall connect building entrances to one 
another and from building entrances to public streets and 
existing or planned transit facilities.  On-site walkways shall 
connect with walkways, sidewalks, bikeways, and other 
pedestrian or bicycle connections on adjacent properties 
planned or used for commercial, multi-family, public or park 
use. 

c. Walkways shall be at least five feet in paved unobstructed 
width.  Walkways which border parking spaces shall be at 
least seven feet wide unless concrete bumpers or curbing 
and landscaping or other similar improvements are provided 
which prevent parked vehicles from obstructing the walkway.  
Walkways shall be as direct as possible. 

d. Driveway crossings by walkways shall be minimized.  Where 
the walkway system crosses driveways, parking areas and 
loading areas, the walkway must be clearly identifiable 
through the use of elevation changes, speed bumps, a 
different paving material or other similar method. 

e. To comply with the Americans with Disabilities Act, the 
primary building entrance and any walkway that connects a 
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transit stop to building entrances shall have a maximum 
slope of five percent.  Walkways up to eight percent are 
permitted, but are treated as ramps with special standards for 
railings and landings. 

 
FINDING:  It is staff’s opinion that this section does not apply because the project is not a 
commercial, office or multi-family residential use and there are no buildings to connect with 
walkways. 
 
CHAPTER 18.128, CONDITIONAL USES 
 

1. Section 18.128.015, General Standards Governing Conditional Uses 
 

Except for those conditional uses permitting individual single-family 
dwellings, conditional uses shall comply with the following standards in 
addition to the standards of the zone in which the conditional use is 
located and any other applicable standards of the chapter: 
A. The site under consideration shall be determined to be suitable for 

the proposed use based on the following factors: 
1. Site, design and operating characteristics of the use; 

 
FINDING:  The applicant’s burden of proof statement provides the following in response to this 
criterion: 

The site is well-suited for its intended purpose – generation of solar power. The 
site has convenient access to a Pacific Power substation, which will allow the 
generated power to be transmitted where needed. The relatively flat topography 
of the site is ideally suited to a solar array. The lack of large buildings or other 
structures that could shade the array makes this a desirable location for a solar 
array.  

 
The operating characteristics include the initial construction activity, and after completion, 
periodic inspection of the site, with maintenance and possible repair, if it becomes necessary.  
The applicant indicates that a technician will visit the site quarterly or as needed and a 
landscape contractor will visit the site monthly during the growing season to provide care and 
maintenance to the landscaping. The site will be monitored remotely.  Staff concurs that site is 
suitable for a solar power generation facility, given the site, design and operating characteristics 
of the use.   
 

2. Adequacy of transportation access to the site; and 
 
FINDING:  The applicant’s burden of proof statement provides the following in response to this 
criterion: 

There is little need of transportation access or facilities because after the array is 
installed, the only access will be an occasional maintenance person and an 
infrequent landscaping contractor until decommissioning. 

 
Regarding factor (A)(2) above, the site is also suitable for the proposed use as transportation to 
the site is adequate.  Access to the site is proposed from Neff Road, a county paved Major 
Arterial Road.  The applicant’s site plan depicts two (2) proposed gravel access roads onto the 
site; one on each side of the transmission line. With infrequent usage of the internal roads, 
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during occasional maintenance, one point of access to the facility on each side of the power line 
easement is proposed. 
 
Based on responses provided by the Deschutes County Road Department and Transportation 
Planner, staff concurs that the transportation is adequate to the site for the use. 
 

3. The natural and physical features of the site, including, but not 
limited to, general topography, natural hazards and natural resource 
values. 

 
FINDING:  The applicant’s supplemental burden of proof statement provides the following in 
response to this criterion: 
 

The applicant notes that some neighbors have raised concerns about impacts on 
wildlife. The applicant conducted a Level 1 Environmental Assessment and as 
part of that consulted with the U.S. Fish and Wildlife Services. Based upon that 
Assessment and the correspondence form U.S. Fish and Wildlife, the proposed 
use will “not likely affect listed or existing protected species or critical habitats.” 
See attached Exhibit F. 

 
Staff believes that the subject site is suitable for the use based on factor (A)(3) above as the 
natural and physical features of the site and topography appear to be conducive for the 
proposed use.  The topography of the portion of the property proposed for the facility is 
generally level with a vegetative cover of juniper trees and natural shrubs and grasses.  Staff 
was unable to locate any information identifying the history of natural hazards occurring on the 
subject property.  The property is not likely to be subject to an increased chance of occurrence 
of a natural hazard due to the presence of the proposed use. 
 
Regarding factor (A)(3), Staff notes that the property is not identified as being located within a 
Wildlife Area Combining zone and is not within a Sensitive Bird and Mammal Habitat Combining 
Zone. The applicant’s supplemental burden of proof acknowledges that some neighbors have 
raised concerns about the impacts the proposed use may have on wildlife.    
 
As quoted above, the applicant indicates that they have conducted a Level 1 Environmental 
Assessment and as part of that consulted with the U.S. Fish and Wildlife Services.  The 
“Revised Phase 1 Environmental Site Assessment”, prepared by Terracon Consultants, Inc. of 
Portland, Oregon, has been included as Exhibit “F” of the applicant’s supplemental burden of 
proof statement received May 13, 2015.   The applicant establishes that …based on the 
Assessment and the correspondence form U.S. Fish and Wildlife, the proposed use will “not 
likely affect listed or existing protected species or critical habitats.”  
 
Although the applicant provided quotes from the Environmental Assessment, submitted as 
Exhibit “F”, a specific page reference is not provided for these quotes contained within this 
technical 147 page environmental assessment document.  The Conclusions subsection of the 
Executive Summary section of the Environmental Site Assessment in Exhibit “F” of the 
applicant’s supplemental burden of proof statement states: 
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Per Division of Land Conservation and Development’s Oregon Administrative Rule 
(OAR) 660-033-0130 (38) paragraph (E), regarding Goal 5 resource protection in 
Deschutes County’s Comprehensive Plan, ODFW finds no information in this application 
to suggest that special status species or wildlife habitats will be impacted.  OAR 660-
033-0130(38) paragraph (F) stipulates that ODFW determine if there is potential for solar 
power generation facility proposals to adversely affect state or federal status species or 
habitats or big game winter range or migration corridors, golden eagle or prairie falcon 
nest sites or pigeon springs. ODFW Wildlife staff has reviewed the application and our 
preliminary findings are that there would be no potential for adverse effects to the 
species or habitats listed above.  
 
Therefore, ODFW Deschutes Watershed District has no further comments. This is based 
on the understanding that Deschutes County will implement the relevant provisions in 
the Comprehensive Plan such that impacts to natural resources will be minimized. 
Please provide detailed information to ODFW if this project is anticipated to adversely 
impact wetlands, riparian habitats, big game habitat, sensitive bird and mammal species 
or involves large acreages.   
 
If Deschutes County requires habitat mitigation for permit approval, ODFW will work with 
the County and the project developer, using ODFW’s Fish and Wildlife Habitat Mitigation 
policy as guidance to develop and implement a mitigation plan. 

 
Based on the conclusions of the applicant’s Environmental Site Assessment Report, comments 
from ODFW and the comments provided from Jerry Cordova of U.S. Department of Fish & 
Wildlife provided in Exhibit “F” of the applicant’s supplemental burden of proof statement, it 
appears to Staff that the site is suitable for the proposed use considering natural resource 
values as stipulated in factor (A)(3) above.  It is Staff’s opinion that compliance with the criteria 
of this section has been demonstrated by the applicant. 
 

B. The proposed use shall be compatible with existing and projected uses on 
surrounding properties based on the factors listed in DCC 18.128.015(A). 

 
FINDING:  Uses surrounding the subject site consist of a mixture of small-scale or hobby farms 
with residences and developed rural residential lots.  To the northwest are MUA-10 zoned lots 
within Eastmont Estates subdivision.  To the west is an approximate 95 acre parcel, owned by 
Bend Metro Park & Recreation that supports Big Sky Park.  Also to the west, approximately 
one-quarter mile or farther is Buckingham Elementary School.  Approximately one-half mile 
southwest of the site is the Christian Life Center.  The subject property is located approximately 
one-half mile north of a Pacific Power Substation.  To the south, across Neff Road, is a vacant 
parcel also being proposed for a solar farm by Oregon Solar Land Holdings, LLC, as well as a 
vacant 51 acre tax lot. The only projected use Staff is aware of in the immediate area is the 
proposed solar farm by Oregon Solar Land Holdings, LLC on property to the south of the 
subject property, across Neff Road and perhaps the potential for future residential development 
such as single family dwellings and related accessory uses. 
 
The nearest residence to the west is on Tax Lot 400, 17-12-25 (21700 Neff Road, Bend) and is 
sited approximately 200 feet west of the west property line of the subject property.  Based on 
the submitted site plan, the solar panels would be setback 50 feet from the west property line in 
this location and the inverter 350 feet.  Based on this, the proposed solar panels and closest 
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inverter would be located approximately 250 and 550 feet, respectively, from the dwelling on 
Tax Lot 400. 
 
To the northwest is Tax Lot 3300, 17-12-25B (21795 Eastmont Drive, Bend), which contains a 
residence that is setback approximately 25 feet from the northwest corner of the subject 
property.   Based on the submitted site plan, the solar panels would be setback 250 feet from 
the northwest corner of the subject property and the closest inverter approximately 550 feet.  
Based on this, the proposed solar panels and closest inverter would be located approximately 
275 feet and 575 feet, respectively, from the dwelling on Tax Lot 3300.  Existing dwellings on 
other properties abutting the subject site are set back a greater distance from the proposed 
facility than the dwellings on the above referenced tax lots.   
 
This section requires the proposed Solar Farm to be compatible with existing and projected 
uses on surrounding properties based on the factors of 18.128.015 (A), which are as follows: 
 

1. Site, design and operating characteristics of the use; 
 

FINDING:  Staff finds that there is no evidence in the record that proposed facility will adversely 
impact surrounding agricultural activities.  Staff is uncertain if public concerns regarding 
potential impacts to aviation use can be considered under this criterion, as the airport may not 
be regarded as a surrounding property , as it is over 1.5 miles away.  Staff requests that the 
Hearings Officer evaluate if potential aviation use impacts can be considered under this 
criterion. 
 
Public comments have identified potential adverse impacts to residential and recreational use. 
 
Identified potential impacts to surrounding residential use include noise, visual, and decreases 
in property value. Regarding noise, the applicant’s burden of proof statement, quoted above, 
states: 
 

The site will produce little, if any, noise that is audible off-site (see the enclosed report 
from the Massachusetts Department of Energy Resources noting that the noise from a 
solar array is generated by the inverters and it is inaudible at between 50 and 150 feet. 
No inverter is proposed to be located within less than 150 feet of the boundary of the 
property.) 

 
Based on this, it appears that noise generated from the use (inverters) will not impact 
residences on surrounding properties.  Regarding visual impacts, the applicant has proposed 
fenced screening, plantings, and retention of existing vegetation where possible.  Staff 
incorporates herein by reference the detailed description of these screening, plantings, and 
retention of existing vegetation provided above.  The Hearings Officer will need to determine if 
the proposed screening measures are sufficient to prevent significant adverse impacts to the 
residential use of surrounding properties.  
 
Some comments received from neighbors, express concern for potential decrease in property 
values resulting from the solar facility.  Although the affect a use has upon property values in the 
area does not appear to be a specifically stated criterion of review, staff notes this as a 
legitimate concern to neighbors in regards to the proposed project.  Regarding potential 
decreases in property values, staff notes that prior decisions by Hearings Officers have found 
that potential property value impacts must be substantiated with evidence in the record in order 
to be considered.  Additionally, staff is uncertain if potential property value impacts would 
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adversely impact the site, design or operating characteristics or nearby residential uses under 
this criterion.  Staff requests the Hearings Officer make specific findings on this issue and 
whether there could be any negative impacts with recreational uses associated with Big Sky 
Park to the west. 
 
If the Hearings Officer believes that the potential for decreased property values should be 
considered in evaluating compliance with this criterion, perhaps the submittal of expert 
testimony from a licensed real estate appraiser can be provided by the applicant and/or 
interested parties for consideration and review. 
 

2. Adequacy of transportation access to the site; and 
 
FINDING:  Regarding factor (A)(2) above, as referenced through 18.128.015 (B), for the 
reasons discussed in the finding for (A)(1) regarding factor (A) (2), staff believes that 
transportation to the site as proposed is adequate and will not adversely impact transportation to 
existing and projected uses on surrounding properties. 
 

3. The natural and physical features of the site, including, but not 
limited to, general topography, natural hazards and natural resource 
values. 

 
FINDING:  There is no evidence in the record that the facility will impact off-site topography or 
increase the risk of natural hazards on surrounding properties.  Based on the comments 
provided by the US Fish and Wildlife Service and Oregon Department of Fish and Wildlife, staff 
believes the facility will not adversely impact the natural resource values (farm, forestry, or 
wildlife habitat) of surrounding properties.   
 
 2. Section 18.128.040, Specific Use Standards 
 

A conditional use shall comply with the standards of the zone in which it is 
located and with the standards and conditions set forth in DCC 18.128.045 
through 18.128.370. 

 
FINDING:  Staff believes that the proposed photovoltaic array is subject to the standards 
addressed in this staff report.  Deschutes County Code (DCC) 18.128.045 through DCC 
18.128.370 are not relevant, as those sections deal with uses unrelated to the proposed use. 
 

3. Section 18.128.380. Procedure for Taking Action on Conditional Use Application 
 

The procedure for taking action on a conditional use application shall be as 
follows: 
A. A property owner may initiate a request for a conditional use by filing 

an application on forms provided by the Planning Department. 
B. Review of the application shall be conducted according to the terms 

of DCC Title 22, the Uniform Development Procedures Ordinance. 
 

FINDING: The applicant has submitted the required application form for a conditional use permit.  
The conditional use permit application is being processed in accordance with DCC Title 22. 
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CHAPTER 18.80, AIRPORT SAFETY COMBINING ZONE 
 

1. Section 18.80.028,  Height Limitations 
 
All uses permitted by the underlying zone shall comply with the height limitation 
in DCC 18.80.028. When height limitations of the underlying zone are more 
restrictive than those of this overlay zone, the underlying zone height limitations 
shall control. 
A. Except as provided in DCC 18.80.028(B) and (C), no structure or tree, plan 

or other object of natural growth shall penetrate an airport imaginary 
surface.  

B. For areas within airport imaginary surfaces but outside the approach and 
transition surfaces, where the terrain is at higher elevations than the airport 
runway surfaces such that existing structure and permitted development 
penetrate or would penetrate the airport imaginary surfaces, a local 
government may authorize structures of up to 35 feet in height.  
…. 

FINDING: The property is within the Airport Safety (AS) Combining Zone of the Bend Municipal 
Airport and is sited approximately 9,000 feet from the airport runway.  The property is outside 
the approach and transition surfaces, but within the horizontal surface of the Bend Municipal 
Airport.  The site is partially within the conical and secondary conical surfaces.  The applicant 
indicates that except for the proposed power poles, the proposed array and related facilities will 
be a maximum of twelve (12) feet in height, well under 35 feet.   
 
Staff was unable to locate a reference to the height of the proposed power poles in the 
submitted plans and application materials.  However, it is staff’s opinion, that the proposed 
power poles are accessory to the proposed solar panels and inverters, thus included in the 
conditional use permit review.  As long as these poles are below a height of 200 feet, they are 
exempt from the height requirements of the EFU zone.  However, at a possible height of over 35 
feet, FAA regulations may impose design standards and other requirements.   Staff 
recommends that the applicant provide the Hearings Officer with information and drawings for 
the proposed power poles to verify the height and also provide written evidence that the height 
and design of the power poles complies with FAA requirements. 
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library or similar use), the permit applicant shall be required to 
demonstrate that a noise abatement strategy will be incorporated 
into the building design that will achieve an indoor noise level equal 
to or less than 55 Ldn.  [NOTE:  FAA Order 5100.38A, Chapter 7 
provides that interior noise levels should not exceed 45 decibels in 
all habitable zones.]  

 
FINDING: The proposed use is not one that is noise-sensitive and is not located within the noise 
impact boundary associated with the Bend Airport. 
 

B. Outdoor lighting.  No new or expanded industrial, commercial or 
recreational use shall project lighting directly onto an existing 
runway or taxiway or into existing airport approach surfaces except 
where necessary for safe and convenient air travel.  Lighting for 
these uses shall incorporate shielding in their designs to reflect 
light away from airport approach surfaces.   No use shall imitate 
airport lighting or impede the ability of pilots to distinguish between 
airport lighting and other lighting.  

 
FINDING: The applicant indicates that exterior lighting is not proposed. 
 

C. Glare.  No glare producing material, including but not limited to 
unpainted metal or reflective glass, shall be used on the exterior of 
structures located within an approach surface or on nearby lands 
where glare could impede a pilot's vision.  

 
FINDING:  In the incomplete application letter, dated April 22, 2015, staff provided the following 
comment: 
 

STAFF COMMENT:  The submitted burden of proof statement states: “The subject 
property is not within the approach surface for the airport.  Additionally, no reflective 
materials shall be used.”  The site is outside of an approach surface, however, it could 
be interpreted that the site is “…on nearby lands where glare could impede a pilots 
vision”.  Please provide a detailed response, and any supporting evidence, as to how the 
design and materials of the proposed solar array complies with this criterion.  What 
materials and finishes would be used for the panels, frame and inverters? What are their 
reflective qualities?  Can you provide samples, color photographs and cut-sheets for the 
solar array to clarify this? 

 
The applicant provided the following response to Staff’s comment above in their supplemental 
burden of proof statement: 
 

Applicant Response: As described above, the proposed materials are non-reflective. 
Photographs are enclosed as Exhibit C. As noted in the FAA Technical Guidance for 
Evaluating Selected Solar Technologies on Airports referenced above and attached as 
Exhibit D, the panels are designed to absorb rather than reflect light. The reflectivity of 
the panels is significantly lower than that of bare soil or vegetation. See also the “Study 
of the Hazardous Glare Potential to Aviators from Utility-Scale Flat-Plate Photovoltaic 
Systems” published by the International Scholarly Research Network, which concluded 
that “the potential for hazardous glare from flat-plate PV systems is similar to that of 
smooth water and not expected to be a hazard to air navigation. A copy of this paper is 
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also attached as Exhibit D. As noted by the FAA letters the applicant submitted, the 
FAA has no concerns about the proposed array posing any risk to aircraft.  

 
Submitted with the application is an FAA letter, issued March 26, 2015, concluding that 
aeronautical study no. 2015-ANM-169-OE, associated with the site, is determined to have no 
aeronautical hazard to air aviation.   Additionally, comments from Gary Judd, Manager for Bend 
Municipal Airport, indicate he does not see any issues with the proposal.   
 
The applicant contends that the solar panels used for the project will not produce significant 
reflection or glare as it will utilize photovoltaic (PV) modules using “non-reflective” glass.  The 
applicant refers to the photos in Exhibit C of the supplemental burden of proof as visual 
evidence to verify that the surface material of the solar panels is not reflective.  Additionally, the 
applicant also refers to the FAA Technical Guidance for Evaluating Selected Solar Technologies 
on Airports for evidence that the proposed panels are designed to absorb rather than reflect 
light and that the reflectivity of the panels is significantly lower than that of bare soil or 
vegetation.   
 
The applicant also references the Study of the Hazardous Glare Potential to Aviators from 
Utility-Scale Flat-Plate Photovoltaic Systems, published by the International Scholarly Research 
Network (ISRN) and included as Exhibit D to the applicant’s supplemental burden of proof 
statement.  The applicant provides a quote from this ISRN paper concluding that “the potential 
for hazardous glare from flat-plate PV systems is similar to that of smooth water and not 
expected to be a hazard to air navigation”.  
 
A specific page reference was not provided by the applicant and staff believes it would be 
helpful for the Hearing’s Officer in efficiently reviewing the large volume of supplemental 
materials submitted with this application.  Staff suggests the applicant also provide a page 
reference for these quotes and all future quotes, as well as a written summary of any reference 
to future supplemental materials or exhibits, which could address specifically how it pertains to 
their request and to clarify why they believe it is important. Staff sent an email to the applicant’s 
attorney on June 2, 2015 and requested summaries and references for all submitted exhibits. 
 
Staff does not possess the expertise to effectively evaluate and assess the reflective qualities or 
glare potential of solar panels as described in the above referenced publications.  Unless the 
Hearings Officer is comfortable reviewing and interpreting the submitted materials, Staff 
suggests that the Hearings Officer request the applicant to provide written expert testimony to 
effectively evaluate the effect of glare and reflectivity of the specific solar panels on aircraft and 
pilots.   
 
Such an expert, retained by the applicant, should provide a written summary with specific 
references to pages, tables, figures, etc… regarding the glare and reflective qualities of the 
proposed panels, to the Hearings Officer for consideration.   
 
As discussed above, it is unclear to staff that the proposed panels would consist of a material 
that would not produce glare “…on nearby lands where glare could impede a pilot's vision”.  As 
such, staff finds this criterion is not satisfied. 

 
D. Industrial emissions.  No new industrial, mining or similar use, or 

expansion of an existing industrial, mining or similar use, shall, as part of 
its regular operations, cause emissions of smoke, dust or steam that could 
obscure visibility within airport approach surfaces, except upon 
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demonstration, supported by substantial evidence, that mitigation 
measures imposed as approval conditions will reduce the potential for 
safety risk or incompatibility with airport operations to an insignificant 
level.  The review authority shall impose such conditions as necessary to 
ensure that the use does not obscure visibility.  

 
FINDING: The proposed use will not generate any emissions of smoke, dust or steam. 
 

E. Communications Facilities and Electrical Interference.  No use shall cause 
or create electrical interference with navigational signals or radio 
communications between an airport and aircraft.  Proposals for the 
location of new or expanded radio, radiotelephone, and television 
transmission facilities and electrical transmission lines within this overlay 
zone shall be coordinated with the Department of Aviation and the FAA 
prior to approval.  Approval of cellular and other telephone or radio 
communication towers on leased property located within airport imaginary 
surfaces shall be conditioned to require their removal within 90 days 
following the expiration of the lease agreement.  A bond or other security 
shall be required to ensure this result.  

 
FINDING: The propose use should not cause or create any electrical interference with 
navigational signals or radio communications between the Bend airport and aircraft.  
 

F. Limitations and Restrictions on Allowed Uses in the RPZ, Approach 
Surface, and Airport Direct and Secondary Impact Areas.  For the 
Redmond, Bend, Sunriver, and Sisters airports, the land uses identified in 
DCC 18.80 Table l, and their accessory uses, are permitted, permitted 
under limited circumstances, or prohibited in the manner therein 
described.  In the event of conflict with the underlying zone, the more 
restrictive provisions shall control.  As used in DCC 18.80.044, a limited 
use means a use that is allowed subject to special standards specific to 
that use.  

 
FINDING: The proposed use listed as “Utility” DCC 18.80 Table I.  The subject property is 
located in a secondary impact area where note L(5) specifies, “the proposed height of utilities 
shall be coordinated with the airport sponsor and the Department of Aviation.”  Comments 
received from the Bend Municipal Airport Manager express no concerns for the proposed use.  
 

3. Section 18.80.054, Conditional Uses.  
 

Uses permitted conditionally shall be those identified as conditional uses 
in the underlying zone with which the AS Zone is combined, and shall be 
subject to all conditions of the underlying zone except as provided in DCC 
18.80.044. 
 

FINDING: The proposed use is permitted conditionally in the underlying zone, which is 
Exclusive Farm Use. 
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4. Section 18.80.064, Procedures 
 

An applicant seeking a land use or limited land use approval in an area 
within this overlay zone shall provide the following information in addition 
to any other information required in the permit application: 
A map or drawing showing the location of the property in relation to the 
airport imaginary surfaces. The Community Development Department shall 
provide the applicant with appropriate base maps upon which to locate the 
property. 
Elevation profiles and a site plan, both drawn to scale, including the 
location and height of all existing and proposed structures, measured in 
feet above mean sea level.  
… 

 
FINDING: The submitted site plan drawings comply with these criteria. 
 

5. Section 18.80.078, FAA Notification (Form 7460-1). 
 

A  Federal and State Notice.  
Federal Aviation Regulation (FAR) Part 77 requires that anyone 
proposing to construct anything which may obstruct the use of 
airspace by aircraft to provide a notice to that effect to the FAA. In 
addition, OAR 738.070.0060 requires notice also be sent to the 
Oregon Department of Aviation. Generally, construction proposals 
in the vicinity of airports may obstruct airspace. Notice to the FAA 
and Oregon Department of Aviation is required for anything which 
may affect landing areas, either existing or planned, which are open 
to the public, or are operated by one of the armed forces. 
… 

 
FINDING: The applicant submitted form 7460-1 with the application. 
 
DESCHUTES COUNTY COMPREHENSIVE PLAN 
 
Although not typically addressed in a quasi-judicial land use permit, in addition to addressing the 
applicable criteria of the Deschutes County Zoning Ordinance, in the supplemental burden of 
proof statement, the applicant provides the following regarding the Deschutes County 
Comprehensive Plan: 
 

Deschutes County Policies 
The applicant notes that some of the opponents to the proposal claim to be in favor of 
renewable energy and favoring proposals such as the proposed array, but they believe 
that the project should be sited somewhere else. The problem with “somewhere else” is 
that somewhere else will not work as well operationally and will risk greater impacts on 
surrounding properties or wildlife. It is not feasible to place a large solar farm within a 
city’s limits because of the high cost of land and the limits on expanding urban growth 
boundaries in Oregon. It is not feasible to place a large solar farm in a more rural area 
because in those areas, there would be significant impacts on wildlife. Locating the solar 
farm in this proposed location is the best way to balance impacts with our collective, 
societal need – and desire – for renewable energy.  
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The County’s (relatively; adopted in 2011) new comprehensive plan embraces 
renewable energy as an important goal/priority for the County. Under Section 3.4, Rural 
Economy Policies, Goal 1 seeks a “stable and sustainable rural economy, compatible 
with rural lifestyles and a healthy environment.” Policy 3.4.5 under that Goal specifically 
states that the County seeks to “[s]upport renewable energy generation as an important 
economic development initiative.”  
Under Section 2.8, Energy Policies, Goal 3 seeks to “[p]romote affordable, efficient, 
reliable and environmentally sound commercial energy facilities.” Policy 2.8.9 

 
OREGON ADMINISTRATIVE RULES: 
 
OAR 660-033-0120  

 
Uses Authorized on Agricultural Lands 
 
The uses listed in the table adopted and referenced by this rule may be allowed on 
agricultural land in areas that meet the applicable requirements of this division, statewide 
goals and applicable laws. All uses are subject to the requirements, special conditions, 
additional restrictions and exceptions set forth in ORS Chapter 215, Goal 3 and this 
division. The abbreviations used within the table shall have the following meanings:  
(1) “A” — The use is allowed. Authorization of some uses may require notice and the 
opportunity for a hearing because the authorization qualifies as a land use decision 
pursuant to ORS Chapter 197. Minimum standards for uses in the table that include a 
numerical reference are specified in OAR 660-033-0130. Counties may prescribe 
additional limitations and requirements to meet local concerns only to the extent 
authorized by law.  
(2) “R” — The use may be allowed, after required review. The use requires notice and 
the opportunity for a hearing. Minimum standards for uses in the table that include a 
numerical reference are specified in OAR 660-033-0130. Counties may prescribe 
additional limitations and requirements to address local concerns.  
(3) “*” — The use is not allowed.  
(4) “#” — Numerical references for specific uses shown in the table refer to the 
corresponding section of OAR 660-033-0130. Where no numerical reference is noted for 
a use in the table, this rule does not establish criteria for the use. 
 
HV    All 
Farmland  Other   USES 
 
… 
 
Utility/Solid Waste Disposal Facilities 
… 

R5,38      R5,38 Photovoltaic solar power generation facilities as 
commercial utility facilities for the purpose of generating 
power for public use by sale. 

… 
(The numbers in the table above refer to the section numbers in OAR 660-033-0130) 
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OAR 660-033-0130  
 
(5) Approval requires review by the governing body or its designate under ORS 
215.296. Uses may be approved only where such uses: 
(a) Will not force a significant change in accepted farm or forest practices on 
surrounding lands devoted to farm or forest use; and 
(b) Will not significantly increase the cost of accepted farm or forest practices on 
surrounding lands devoted to farm or forest use. 
 

FINDING:  Subsections (a) and (b) above, are incorporated in Title 18 of the Deschutes County 
Code in Section 18.16.040 and are addressed in this staff report above.  
 

(38) A proposal to site a photovoltaic solar power generation facility shall be 
subject to the following definitions and provisions: 
 (a) “Arable land” means land in a tract that is predominantly cultivated or, if not 
currently cultivated, predominantly comprised of arable soils.  
(b) “Arable soils” means soils that are suitable for cultivation as determined by 
the governing body or its designate based on substantial evidence in the record 
of a local land use application, but “arable soils” does not include high-value 
farmland soils described at ORS 195.300(10) unless otherwise stated.  
(c) “Nonarable land” means land in a tract that is predominantly not cultivated and 
predominantly comprised of nonarable soils.  
(d) “Nonarable soils” means soils that are not suitable for cultivation. Soils with 
an NRCS agricultural capability class V–VIII and no history of irrigation shall be 
considered nonarable in all cases. The governing body or its designate may 
determine other soils, including soils with a past history of irrigation, to be 
nonarable based on substantial evidence in the record of a local land use 
application.  
… 

 
FINDING:  It appears that the rule defines three classifications of land and imposes different 
regulations for each:  high value farm land, arable land and nonarable land. The applicant 
contends, and staff agrees, that based on Natural Resource Conservation Service (NRCS) data, 
water rights data, absence of current and historical farm use, the property is considered 
nonarable land.  Approximately 10 acres of the property is zoned MUA-10, thus is taken out of 
consideration for the predominance calculation.  Approximately 8.8 acres of the approximate 
108.71 acre EFU-zoned portion, or 7.4 percent, of the property contains NRCS Soil Unit 36A, 
Deskamp Loamy Sand, 0-3 percent slopes.  Unit 36 is considered high value farmland where 
irrigated.  Although a portion of the property contains NRCS Soil Unit 36A, the EFU-zoned 
portion of the property is predominantly, 92.6 percent in this case, comprised of Soil Unit 58C, 
Gosney Rock Outrcop-Deskamp Complex and is described below: 
 

58C, Gosney-Rock Outcrop-Deskamp complex, 0 to 15 percent slopes.  This soil type is 
comprised of 50 percent Gosney soil and similar inclusions, 25 percent rock outcrop, 20 
percent Deskamp soil and similar inclusions, and 5 percent contrasting inclusions. 
Gosney soils are somewhat excessively drained with rapid permeability.  The available 
water capacity is about 1 inch.  Deskamp soils are somewhat excessively drained with 
rapid permeability.  Available water capacity is about 3 inches.  Major use for this soil 
type is livestock grazing.  The Gosney soils have a rating of 7E, with or without irrigation.  
The rock outcrop has a rating of 8S, with or without irrigation.  The Deskamp soils have 
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OAR chapter 860, division 39 or a Feed-in-Tariff project established consistent 
with ORS 757.365 and OAR chapter 860, division 84. 
 

FINDING:  The subject proposal is a request to establish a Photovoltaic solar power generation 
facility, or solar farm, on the subject property that would not exceed 80 acres in size.  The 
property to the south, owned by Thomas Collier, has a pending proposal for a solar farm that 
would not exceed 80 acres in size. These two proposed solar farm projects, under ownership by 
the same parent company Cypress Creek Renewables, would establish a combined acreage of 
no more than 160 acres toward a Photovoltaic solar power generation facility or solar farm.   
Based on the requirements of this definition, the combined acreage for the two solar farm 
projects, as opposed to the 80 acres proposed by this application, shall be considered when 
applying the acreage standards of this section as addressed below. 
 
Staff notes that, as described in this criterion the “Photovoltaic solar power generation facility” 
includes photovoltaic modules, mounting and solar tracking equipment, foundations, inverters, 
wiring, storage devices and other components. Photovoltaic solar power generation facilities 
also include electrical cable collection systems connecting the photovoltaic solar generation 
facility to a transmission line and all necessary grid integration equipment. 
 

(f) For high-value farmland described at ORS 195.300(10), a photovoltaic solar 
power generation facility shall not preclude more than 12 acres from use as a 
commercial agricultural enterprise unless an exception is taken pursuant to ORS 
197.732 and OAR chapter 660, division 4. The governing body or its designate 
must find that:  
… 
 

FINDING: As described above, the property is predominantly comprised Soil Unit 58C, Gosney 
Rock-Outrcrop, Deskamp complex, which is not listed in the definition of high-value farmland. 
 

(h) For nonarable lands, a photovoltaic solar power generation facility shall not 
preclude more than 320 acres from use as a commercial agricultural enterprise 
unless an exception is taken pursuant to ORS 197.732 and OAR chapter 660, 
division 4. The governing body or its designate must find that:  

 
FINDING: As demonstrated above, the proposed use would not be sited on high value farmland 
nor arable lands with arable soils, rather, it is proposed for property that not predominantly 
cultivated and predominantly comprised of nonarable soils, thus constitutes non-arable land. 
OAR 660-033-0020 (2)(a) provides the following definition for Commercial Agricultural 
Enterprise: 
 

"Commercial Agricultural Enterprise" consists of farm operations that will: (A) 
Contribute in a substantial way to the area's existing agricultural economy; and 
(B) Help maintain agricultural processors and established farm markets. (b) When 
determining whether a farm is part of the commercial agricultural enterprise, not 
only what is produced, but how much and how it is marketed shall be considered. 
These are important factors because of the intent of Goal 3 to maintain the 
agricultural economy of the state.  

 
It is Staff’s opinion that the subject property does not constitute a commercial agricultural 
enterprise as defined above, thus it is presumed that the proposal is not subject to the 320 acre 
size limit.  The applicant indicates that the subject parcel has no water rights and, to the best of 
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the applicant’s knowledge, has no history of irrigation and included a copy of a water rights map 
as Exhibit A to their supplemental burden of proof.   In addition, historical aerial photos are also 
included as part of Exhibit A.  It does not appear that the property currently or historically been a 
commercial agricultural enterprise. 
 
As previously discussed, because this proposal is under common ownership by the parent 
company, Cypress Creek Renewables, as that of Oregon Solar Land Holdings, LLC project, 
adjacent and to the south, the combined acreage for the two solar farm projects, as opposed to 
the 80 acres proposed by this application, shall be considered when applying the acreage 
standards of this section.   
 
A total of 80 acres of photovoltaic array and related facilities is proposed for the subject 
application and 80 acres is proposed for the abutting project, for a total of 160 acres of 
photovoltaic array in the tract.  This is well below the maximum size allowed by this section of 
320 acres.  This criterion is met. 
 

(A) The project is not located on high-value farmland soils or arable soils unless it 
can be demonstrated that: 

 … 
 
FINDING: The project is not located on high-value farmland soils or arable soils. 
 

(B) No more than 12 acres of the project will be sited on high-value farmland soils 
described at ORS 195.300(10); 

 
FINDING: The project is not located on high-value farmland soils or arable soils. 
 

(C) No more than 20 acres of the project will be sited on arable soils unless an 
exception is taken pursuant to ORS 197.732 and OAR chapter 660, division 4; 

 
FINDING: The project is not located on high-value farmland soils or arable soils. 
 

(D) The requirements of OAR 660-033-0130(38)(f)(D) are satisfied; 
 
FINDING: Staff believes that (38)(f)(D) only applies to project located on high-value farmland. 
 

(E) If a photovoltaic solar power generation facility is proposed to be developed 
on lands that contain a Goal 5 resource protected under the county's 
comprehensive plan, and the plan does not address conflicts between energy 
facility development and the resource, the applicant and the county, together with 
any state or federal agency responsible for protecting the resource or habitat 
supporting the resource, will cooperatively develop a specific resource 
management plan to mitigate potential development conflicts. If there is no 
program present to protect the listed Goal 5 resource(s) present in the local 
comprehensive plan or implementing ordinances and the applicant and the 
appropriate resource management agency(ies) cannot successfully agree on a 
cooperative resource management plan, the county is responsible for determining 
appropriate mitigation measures; and 

 
FINDING: No Goal resource protected under the county's comprehensive plan is located on the 
subject property. 
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(F) If a proposed photovoltaic solar power generation facility is located on lands 
where, after site specific consultation with an Oregon Department of Fish and 
Wildlife biologist, it is determined that the potential exists for adverse effects to 
state or federal special status species (threatened, endangered, candidate, or 
sensitive) or habitat or to big game winter range or migration corridors, golden 
eagle or prairie falcon nest sites or pigeon springs, the applicant shall conduct a 
site-specific assessment of the subject property in consultation with all 
appropriate state, federal, and tribal wildlife management agencies. A professional 
biologist shall conduct the site-specific assessment by using methodologies 
accepted by the appropriate wildlife management agency and shall determine 
whether adverse effects to special status species or wildlife habitats are 
anticipated. Based on the results of the biologist’s report, the site shall be 
designed to avoid adverse effects to state or federal special status species or to 
wildlife habitats as described above. If the applicant’s site-specific assessment 
shows that adverse effects cannot be avoided, the applicant and the appropriate 
wildlife management agency will cooperatively develop an agreement for project-
specific mitigation to offset the potential adverse effects of the facility. Where the 
applicant and the resource management agency cannot agree on what mitigation 
will be carried out, the county is responsible for determining appropriate 
mitigation, if any, required for the facility. 

 
(G) The provisions of paragraph (F) are repealed on January 1, 2022. 

 
FINDING:  Based on comments from Nancy Breuner, Deschutes District Wildlife Habitat 
Biologist with ODFW, and an email, dated January 09, 2015, from Jerry Cordova, Fish and 
Wildlife Biologist with U.S. Fish and Wildlife Services, both quoted above, staff believes the 
requirements of this rule have been met. 
 

(i) The county governing body or its designate shall require as a condition of 
approval for a photovoltaic solar power generation facility, that the project owner 
sign and record in the deed records for the county a document binding the project 
owner and the project owner's successors in interest, prohibiting them from 
pursuing a claim for relief or cause of action alleging injury from farming or forest 
practices as defined in ORS 30.930(2) and (4). 

 
FINDING: Staff recommends the Hearings Officer include this requirement as a condition of any 
approval. 
 

(j) Nothing in this section shall prevent a county from requiring a bond or other 
security from a developer or otherwise imposing on a developer the responsibility 
for retiring the photovoltaic solar power generation facility. 

 
FINDING: Staff finds that the Hearings Officer must consider the future retirement of the facility 
as part of the current proposal.  Without a retirement plan, unmaintained screening could result 
in significant adverse impacts to surrounding properties, as described above.  Staff 
recommends the Hearings Officer consider requiring a bond or other security from the 
developer or otherwise imposing on a developer the responsibility for retiring the photovoltaic 
solar power generation facility as a condition of any approval. 
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IV. CONCLUSION AND RECOMMENDATION: 
 
 This staff report identifies applicable zoning ordinances and evaluates compliance with 
the criteria and standards of those ordinances.  Staff has identified criteria where staff believes 
the applicant has not demonstrated compliance with the criteria or compliance with the criteria is 
in dispute.  Staff recommends the Hearings Officer resolve these issues prior to any approval of 
this application.  It is staff’s opinion that the applicant needs to address the following issues prior 
to any approval of this application: 

 
A) Determination as to whether a potential decrease in property values on 

surrounding properties is tied to the criterion under Section 18.124.060 (A): The 
proposed development shall relate harmoniously to the natural environment and 
existing development, minimizing visual impacts and preserving natural features 
including views and topographical features. 

 
B) Determination as to whether potential glare from the solar panels complies with 

Section 18.80.044 (C): Glare.  No glare producing material, including but not 
limited to unpainted metal or reflective glass, shall be used on the exterior of 
structures located within an approach surface or on nearby lands where glare 
could impede a pilot's vision.  

 
C) How would reclamation be handled? What measures are put in place to ensure 

property reclamation and removal of structures related to the facility? 
 
D) What provision for irrigation of the proposed shrub hedge is proposed? 
 
E) Sheet 6 of the revised plans identifies solar panels that would reach a maximum 

height of 12 feet.  The supplemental burden of proof statement, quoted above, 
indicates the height of the solar panels will vary between 4 and 7 feet and the 
inverters would be a maximum of ten (10) feet above grade.  The applicants 
should clarify this for the Hearings Officer. 

 
 F) Applicant should provide the Hearings Officer with information and drawings for 

the proposed power poles to verify the height and also provide written evidence 
that the height and design of the power poles complies with FAA requirements. 

 
 G) Staff recommends the Hearings Officer consider requiring a bond or other 

security from the developer or otherwise imposing on a developer the 
responsibility for retiring the photovoltaic solar power generation facility as a 
condition of any approval. 

 
If the applicant addresses the above or any other concerns to the satisfaction of the hearings 
officer, staff recommends the following conditions of approval: 
 
1. This approval is based upon the application, site plan, specifications, and supporting 

documentation submitted by the applicant.  Any substantial change in this approved use 
will require review through a new land use application. 

 
2. The applicants shall meet all requirements of the Deschutes County Building Safety and 

Environmental Soils Divisions.  
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3. Prior to initiation of the use, the applicant shall provide evidence of DEQ National 

Pollutant Discharge Elimination (NPDES) Permit approval for the proposed use to the 
Planning Division. 

 
4. The applicant shall obtain all necessary state and federal permits for the project. 
 
5. Prior to initiation of the use, the applicant shall complete the following: 
 

a) Install the 6 foot cyclone fence with tan colored mesh screening.  
b) Plant the shrubs in the locations shown on the approved Landscape Plan.  The 

shrubs shall be a minimum of 6 feet at the time of planting. 
c) Mesh screening shall be installed along the perimeter fence. 
 
At all times, the mesh screening shall be maintained in good condition and shall be 
promptly repaired if ripped or torn. 

 
6. All required screening shall be continuously maintained and all plantings shall be kept 

alive and attractive.  The applicant shall replace all dead, dying or diseased screening 
vegetation within 90 days. 

 
7. Existing Landscape and topography shall be preserved to the greatest extent possible, 

considering development constraints and suitability of the landscape and topography. 
Preserved trees and shrubs shall be protected. 

 
8.  Prior to initiation of the use, the applicant/owner shall sign and record with the County 

Clerk a document binding the landowner, and the landowner’s successors in interest, 
prohibiting them from pursuing a claim for relief or cause of action alleging injury from 
farming or forestry practices for which no action or claim is allowed under ORS 30.936 to 
90.937. 

 
 Dated this 18th day of June, 2015 Mailed this 18th day of June, 2015 
 


